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Supreme Court of the United States. 
No. 26—December Term, 1850. 
IN ERROR TO THE COURT OF APPEALS FOR KENTUCKY. 


JACOB STRADER, JAMES GORMAN, and JOHN ARMSTRONG, Plaintiffs 
in Error, vs. CHRISTOPHER GRAHAM. 


1. A slave, by permission of his master, going for a temporary purpose, into a 
State whose laws prohibit slavery, and afterwards returning to the State in 
which he was held to service, does not become free by means of such tempo- 
rary sojourn in a free State. His status depends upon the law of the State 
to which he returns and in which he was originally held to service. 

2. The question depending upon the law of the State of Kentucky, and the 
Court of Appeals of that State, having decided against the claim of freedom, 
the Supreme Court of the United States has no jurisdiction over the question. 

8. The ordinance of 1787, for the government of the North Western Territory, 
is not in force within the State of Ohio, although that State was carved out 
of that Territory. 

4. The six articles in the ordinance of 1787, said to be perpetual as a ‘“ com- 
pac},”? are not made a part of the new Federal Constitution,—and are not 
psramount to it, and cannot confer jurisdiction upon the Supreme Court: of 
the United States; the whole judicial authority of the Courts of the United 
States being derived from the Constitution itself and the laws made under it. 

5. The several States of this Union stand upon an equal footing under the con- 
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stitution, and those carved out of the North Western Territory are not placed 
in an inferior condition, as compared with the other States, so as to subject 
their domestic institutions and municipal regulations to the constant super- 
vision and control of the Supreme Court of the United States. 


Chief Justice Tanry delivered the opinion of the Court : 

This case is brought here by writ of error directed to the 
Court of Appeals of the State of Kentucky. 

The facts in the case, so far as they are material to the de- 
cision of the court, are briefly as follows: 

The defendant in error is a citizen of the State of Kentucky, 
and three negro men whom he claimed and held as his slaves, 
were received on board the steamboat Pike, at Louisville, with- 
out his knowledge or consent, and transported to Cincinnati, 
and from that place escaped to Canada, and were finally lost to 
him. 

The proceedings before us were instituted under a statute of 
Kentucky, in the Louisville chancery court against the plaintiff 
in error, to recover the value of the slaves which had thus es- 
caped ; and, in default of the payment by them, to charge the 
boat itself with the damages sustained. Strader and Gormon 
were the owners of the boat, and Armstong the master. 

The plaintiffs in error, among other defences, insisted that 
the negroes claimed as slaves were free; averring that some 
time before they were taken on board the steamboat, they had 
been sent, by the permission of the defendant in error, to the 
State of Ohio to perform service as slaves; and that in conse- 
quence thereof they had acquired their freedom, and were free 
when received on board the boat. 


It appears by the evidence that these men were musicians, 
and had gone to Ohio on one or more occasions to perform at 
public entertainments ; that they had been taken there for this 
purpose with the permission of defendant in error by a man by 
the name of Williams, under whose care and direction he had 
for a time placed them ; that they had always returned to Ken- 
tucky as soon as this brief service was over; and for the two 
= preceding their escape, they had not left the State of 

entucky, and had remained there in the service of the de- 
fendant in error as their lawful owner. 


The Louisville chancery court finally decided that the ne- 
groes in question were his slaves; and that he was entitled to 
recover $3,000 for his damages. And if that sum was not paid 
by a certain day specified in the decree, it directed that the 
steamboat should be sold for the purpose of raising it, together 
with the costs of suit. This decree was afterwards affirmed in 
the court of appeals of Kentucky, and the case is brought here 
by writ of error upon that judgment. 
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Much of the argument on the part of the plaintiffs in error 
has been offered for the purpose of showing that the judgment 
of the State court was erroneous in deciding that these negroes 
were slaves. And it is insisted that their previous employment 
in Ohio had made them free when they returned to Kentucky. 

But this question is not before us. Every State has an un- 
doubted right to determine the status or domestic and social 
condition of the persons domiciled within its territory, except in 
so far as the powers of the States in this respect are restrained 
or duties and obligations imposed upon them by the Constitu- 
tion of the United States. There is nothing in the constitution 
of the United States, that can in any degree control the law of 
Kentucky upon this subject. And the condition of the negroes 
therefore, as to freedom or slavery, after their return, depend- 
ed altogether upon the laws of that State, and could not be in- 
fluenced by the laws of Ohio. It was exclusively in the power 
of Kentucky to determine for itself whether their employment 
in another State should or should not make them free on their 
return. The court of appeals have determined that by the laws 
of the State they continued to be slaves. And their judgment 
upon this point is, upon this writ of error, conclusive upon this 
court, and we have no jurisdiction over it. 

But it seems to be supposed in the argument that the law of 
Ohio, upon this subject, has some peculiar force, by virtue of 
the ordinance of 1787, for the government of the north western 
territory—Ohio being one of the States carved out of it. 


One of the articles of this ordinance provides that “there 
shall be neither slavery nor involuntary servitude in the said 
territory, otherwise than in punishment for crimes whereof the 
party shall have been duly convicted ; but that any person es- 
caping into the same, from whom labor or service is lawfully 
claimed in any one of the original States, such fugitive may be 
lawfully reclaimed and conveyed to the person claiming his or 
her labor or service as aforesaid.”” And this article is one of 
the six which the ordinance declares shall be a compact be- 
tween the original States and the people and States in the said 
territory, and forever remain unalterable, unless by common 
consent. 

The argument assumes that the six articles which that ordi- 
nance declares to be perpetual are still in force in the States 
since formed within the territory, and admitted into the Union. 

If this proposition could be maintained, it would not alter 
the question. For the regulations of Congress under the old 
confederation or the present constitution, for the government of 
a particular territory, could have no force beyond its limits. It 
certainly could not restrict the power of the States within their 
respective territories ; nor in any manner interfere with their 
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laws and institutions; nor give this court any control over 
them. ‘The ordinance in question, if still in force, could have 
no more operation than the laws of Ohio in the State of Ken- 
tucky, and could not influence the decision upon the rights of 
the master or the slave in that State; nor give this court juris- 
diction upon the subject. 

But has it been settled by judicial decision in this court that 
this ordinance is not in force. 


The case of Permoli vs. First Municipality, 3 How. 589, de- 
pended upon the same principles with the case before us. It 
is true that the question in that case arose in Louisiana. But 
the act of Congress of April 7, 1798, chap. 28, (4 Stat. at 
Large, 549,) extended the ordinance of 1781 to the then Ter- 
ritory of Mississippi, with the exception of the anti-slavery 
clause, and declared that the people of that Territory should 
be entitled to and enjoy all the rights, privileges, and advanta- 
ges granted to the people of the territory northwest of the 
Ohio. And by the act of March 2, 1805, chap. 15, (2 Stat. at 
Large, 522,) it was enacted that the inhabitants of the then 
Territory of New Orleans should be entitled to and enjoy all 
the rights, privileges and advantages secured by the ordinance 
of 1787, and at that time enjoyed by the people of the Missis- 
sippi territory. 

In the case above mentioned, Permoli claimed the protection 
of the clause in one of the six articles which provides for the 
freedom of religion, alleging that it had been violated by the 
First Municipality. And he brought the question before this 
court upon the ground that it had jurisdiction under the ordi- 
nance. But the court held that the ordinance ceased to be in 
force when Louisiana became a State, and dismissed the case 
for want of jurisdiction. This opinion is indeed confined to the 
territory in which the case arose. But it is evident that the 
ordinance cannot be in force in the States formed in the north 
western territory—and at the same time not in force in the 
States formed in the south-western territory, to which it was 
extended by the present government. For the ordinances and 
pledges of the Congress of the old confederation cannot be 
more enduring and obligatory than those of the new govern- 
ment; nor can there be any reason for giving a different inter- 
pretation to the same words used in similar instruments, because 
the one is by the old confederation,-and the other by the pre- 
sent government. And when it is decided that this ordinance 
is not in force in Louisiana, it follows that it cannot be in force 
in Ohio. 

But the whole question upon the ordinance of 1787, and the 
acts of Congress extending it to other territory afterwards ac- 
quired, was carefully considered in Pollard vs. Hagan, 3 How. 
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212. The subject is fully examined in the opinion pronounced 
in that case, with which we concur; and it is sufficient now to 
refer to the reasoning and principles by which that judgment 
is maintained, without entering again upon a full examination 
of the question. 

Indeed, it is impossible to look at the six articles which are 
supposed in the argument to be still in force, without seeing at 
once that many of the provisions contained in them are incon- 
sistent with the present constitution. And, if they could be 
regarded as yet in operation in the States formed within the 
limits of the north-western territory, it would place them in an 
inferior condition as compared with the other States, and sub- 
ject their domestic institutions and municipal regulations to the 
constant supervision and control of this court. The constitu- 
tion was, in the language of the ordinance, “ adopted by com- 
mon consent,” and the people of the Territories must necessa- 
rily be regarded as parties to it, and bound by it, and entitled 
to its benefits, as well as the people of the then existing States. 
It became the supreme law throughout the United States. And 
so far as any obligations of good faith had been previously in- 
curred by the ordinance, they were faithfully carried into exe- 
cution by the power and and authority of the new government. 

In fact when the constitution was adopted, the settlement of 
that vast territory was hardly begun ; and the people who filled 
it and formed the great and populous States that now cover it, 
became inhabitants of the territory after the constitution was 
adopted ; and migrated upon the faith that its protection and 
benefits would be extended to them, and that they would in due 
time, according to its provisions and spirit, be admitted into the 
Union upon an equal footing with the old States. For the new 
government secured to them all the public rights of navigation 
and commerce which the ordinance did or could provide for; 
and, moreover, extended to them, when they should become 
States, much greater power over their municipal regulations and 
domestic concerns than the confederation had agreed to con- 
cede. The six articles, said to be perpetual as a compact, are 
not made a part of the new constitution. They certainly are 
not superior and paramount to the constitution, and cannot 
confer power and jurisdiction upon this court. The whole ju- 
dicial authority of the courts of the United States is derived 
from the constitution itself, and the laws made under it. 


It is undoubtedly true that most of the material provisions 
and principles of these six articles—not inconsistent with the 
constitution of the United States, have been the established law 
within this territory ever since the ordinance was passed; and 
hence the ordinance itself is sometimes spoken of as still in 
force. But these provisions owed their legal validity and force, 
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after the constitution was adopted, and while the territorial 
government continued, to the act of Congress of August 7, 
1789, which adopted and continued the ordinance of 1787, and 
carried its provisions into execution with some modifications 
which were necessary to adapt its form of government to the 
new constitution. And in the States since formed in the terri- 
tory, these provisions, so far as they have been preserved, owe 
their validity and authority to the constitution of the United 
States, and the constitution and laws of the respective States, 
and not to the authority of the ordinance of the old confedera- 
tion. As we have already said, it ceased to be in force upon 
adoption of the constitution, and cannot now be the source of 
jurisdiction of any description in this court. 

In every view of the subject, therefore, this court has no ju- 
risdiction of the case, and the writ of error must on that ground 
be dismissed. 


U. S. Court for the Eas. Dis. of N. Y., Jan. 1851. 


[ Before Hon. Anprew J. Jupson, U.S. District Judge of the District of Con- 
necticut, presiding in the Eastern District of New York, during 
the temporary illness of Judge Berts. 


In the case of HENRY LONG, claimed as a fugitive from service by J. 8. 
SMITH, of Virginia. 


1. The act of Congress of 18th September, 1850, providing for the surrender 
of fugitive slaves, is constitutional. 
2. Decision on weighing the evidence of identity. 


The following opinion was delivered by Judge Jupson : 

This proceeding has been brought into court in pursuance of 
the act of Congress of February 12, 1795, and an amendment 
of Sept. 18, 1850. J. S. Smith, the claimant, is a resident of 
Virginia, and claims the restoration of Henry as a fugitive from 
his service. To reclaim to that service he has, under a valid 
power of attorney, caused the arrest of Henry by his author- 
ized agent and attorney. 

An affidavit having been filed in court, a warrant issued, and 
the arrest made, Henry is now in custody of the Marshal of 
this district, awaiting the determination of this matter. No 
questions have been raised in regard to the form or validity of 
the papers in the case. 

The claimant has produced his evidence in support of that 














AMERICAN LAW JOURNAL. 295 


[Smith v. Long. } 


claim, and the alleged fugitive, by his counsel, has produced 
such evidence as the counsel deemed proper, all of which has 
been heard and considered. 

Counsel, learned in the law, have discussed with great abili- 
ty the questions involved in the case. 

And now it devolves on the court to decide these questions 
according to law and evidence. However important a cause 
may be to the public or an individual, no other rule can ever 
be adopted in the administration of justice. 

If evidence is to be weighed, that must be done in even scales. 
If the law is to be interpreted, there must be no departure from 
the long established rules belonging to the code of the civilized 
world. 

Before stating the question now to be determined, it may be 
proper to remark that, in the argument of the case, the learned 
counsel of the defence, who last addressed the court, did, with 
_ frankness and candor, admit that the law of Congress of 

ept. 18, 1850, by virtue of which this case is now proceeding 
in the Circuit Court of the United States, is in no manner in- 
consistent with the provisions of the constitution. 

Or in other words, so far as this court and this cause are con- 
cerned, this law is constitutional, valid and binding. 


To this admission it may well be added that every Judge of 
every court in the U. States, having taken upon himself the oath 
to support the constitution, can by no possibility fail in the per- 
formance of that duty whenever a case falling within the law, 
supported by competent proof, is brought before him. To do 
otherwise would be a violation of known duty and a prostration 
of all laws, never to be required of any judge by a single indi- 
vidual of that community in which he may be called to act. 

These considerations and thi¢ admission, supercede all neces- 
sity of discussing, either the constitutionality of the law or its 
power over this court. 

What remains then to be done in the present case? It is sim- 
ply to inquire : 

1st. Does Henry Long by the laws of Virginia owe service 
and labor to John T. Smith, the claimant ? and 

2d. Is Henry Long a fugitive from that service within the 
meaning and intent of the second section of the IVth article of 
the constitution of the United States, and within the meaning 
of the act of Congress above mentioned. 

These questions of fact comprehend all that the court has to 
determine. 

The case is therefore brought down to a very narrow point, 
the common sense construction and weight of evidence, may be 
alluded to as furnishing a guide for the mind. 

The means of knowledge, the integrity and standing of wit- 
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nesses, the probability of the story related, the liability to mis- 
take as to time, facts or circumstances connected with the case, 
these are all to be taken into the account in giving effect to the 
terminating of the case. To return to the first question, does 
the person arrested, according to the laws of Virginia, owe ser- 
vice and labor to the claimant ? 

By the laws of Virginia slavery is tolerated. The constitu- 
tion of the United States yields its sanction to that law, and 
since the organization of the government, the Supreme Court 
of the United States in its numerous decisions, have upheld the 
right; therefore, no subordinate tribunals can now call it in 
question. In point of fact, then, how stands the case and the 
proof in regard to the person claimed ? 

Dr. Wade, a citizen of Virginia, an intelligent witness, speaks 
of his own knowledge to this court, bearing testimony that 
Henry was bornin his own immediate neighborhood, in the town 
of Christianburgh, Va.; that his mother was a slave, owned by 
Mr. Anderson; that they were brought up together as boysand 
men; that he has always known him, and seen him in service 
as aslave; that this claimant married the daughter of Mr. An- 
derson ; that after the death of Mr. Anderson, the mother and 
son passed into the hands of this claimant; and this witness 
adds that he has now met Henry in New York, and in conver- 
sation with him, and in seeing him here in court, he knows him 
to be the same person, and positively swears to his identity as 
he would to his own brother. 


Dr. Wm. Parker, another citizen of Virginia, testifies that 
heretofore he has been in the habit of visiting John T. Smith, 
his brother-in-law, in Russell county, Virginia, and saw there 
in service as a slave, the person here arrested—that at the in- 
stance and request of Smith, and as his agent, this witness had 
the letting of Henry in Richmond, Va. to the house of Hask- 
ins & Libby, as the slave of this claimant, and collected the 
wages, transmitting the same to his brother-in-law, Smith ; that 
while so in service in Richmond, Henry was sick more than 
once; that he was his physician, attending him while sick, and 
set up with him through the night; that at the request of Hen- 
ry, he wrote to Henry’s wife and master in Russell county. 

Two witnesses, masters of vessels sailing between the ports of 
New York and Richmond, have also testified that they have 
frequently seen this man at work in the store of Haskins & Lib- 
by during the time stated by Dr. Parker; that since that time, 
they have seen him in this city, and seeing him here in court, 
identify him as the same individual. 

The second question is—Has Henry Long escaped from the 
service of John T. Smith ? 

Dr. Parker testified that in Dec. 1848, Henry left Richmond; 
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that he advertised him; that with diligent inquiry he could not 
be found there; and that since that time he has been found in 
New York. 

On the part of the claimant it is insisted that this evidence 
should be deemed satisfactory proof competent in law. 

On the other hand, the counsel for defence have introduced 
four witnesses, who testify that they saw Henry in the city of 
New York in November and December, 1847, January 24, 1848, 
and from that time down to the present. 

It is claimed on the part of the defence, that the alleged fu- 
gitive was not in Richmond at the time sworn to by Dr. Park- 
er and the two ship masters. 


There is no necessary contradiction between the witnesses 
thus introduced. They only differ as to time. There is no 
doubt that these four witnesses have seen Henry Long in New 
York, but as to the precise time they may be mistaken, and 
have substituted the year 1848 for 1849. For instance, the 
paper which bears date January 24, 1848 was undoubtedly 
written in 1849, for the witness declares that her father-in-law 
sailed for California in a particular ship which sailed in January 
1848, as she swears, when in point of fact the ship sailed in 
January, 1849. 

Then as to the testimony of John Butler. He testifies that 
he saw Henry frequently—that Henry was a constant driver of 
a carriage from a particular street named by him, and that he 
often met him at a blacksmith’s shop in Center st. One of these 
witnesses testifies that Henry was a waiter at a hotel in New 
York. Another one that he saw Henry with his waiter’s garb 
and dress on board the Vanderbelt, allin the year 1848. 

If these things actually occurred in 1848, it would be an 
easy matter for Henry to inform his counsel where lived the 
owner of this coach he drove so long; whose was the hotel in 
which he waited, and who was the captain of the Vanderbelt in 
1848 for whom he served; they would all have been here. 

This omission goes far to show that there may have been a 
mistake as to the precise time when Henry was first seen in 
New York, and an honest mistake too. 

There is another remarkable omission which characterizes the 
defence. 

Are there two Henry Longs? I have heard of no such pre- 
tence, and if there be but one Henry Long, the question natur- 
ally presents itself here. Is this man now present the Henry 
Long of Virginia, or is he Henry Long of New York? And if 
this latter, why are not his parents, his brothers, his sisters, 
his neighbors, his boyhood acquaintances, here to identify him, 
instead of John Butler ? They would all rush to the court room 
and tell us that this man is the Henry Long of New York, and 
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a free man. This aspect of the case is one of singular import- 
ance. 

These considerations lead the court to the inevitable conclu- 
sion that there is no real contradiction arising out of the evi- 
dence of the case, and that the two great questions of fact in- 
volved in the controversy, are maintained upon satisfactory 
proofs competent in law. 

The consequence is that a certificate in conformity to the act 
of Congress be now issued by the clerk of this court, for the 
surrender of Henry Long, as a fugitive from service and labor. 


After the case had been disposed of, Judge Jupson remark- 
ed that his official duties in this district would now cease. He 
turned to Judge Brrts, congratulated him on his restoration to 
health, and handed him the papers. Judge Betts then re- 
sumed the bench, paid a handsome tribute to Judge J. whom he 
stated had been here three months and dispatched a great deal 
of business. 

After the retirement of Judge Judson, Mr. J. Prescott Hall, 
the U. S. District Attorney, rose, and addressed the court ex- 
pressing the high sense of respect entertained by the bar for 
the manner in which Judge J. has performed his official duties, 
and also congratulating Judge B. on his restoration to health. 


Resignation and Appointment of Clerk—Judge Betts then 
announced that J. W. Metcalf, clerk of the District Court, hay- 
ing resigned the duties of his office, George W. Morton, Esq. 
who has so long and ably performed the duties of Deputy clerk 
be appointed in his stead, and Mr. M. was accordingly sworn 
in. Mr. Joseph Bridgham, long and favorably known as Asst. 
clerk, was afterwards appointed by Mr. Morton, Deputy clerk 
of the court. 
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Northampton Co. Court of Oyer and Terminer. 
COMMONWEALTH v. JACOB CRAUSE. 


Indictment for Murder—November 1846. 


1. To constitute murder of the first degree, the killing must have been ‘“wil- 
ful, deliberate and premeditated,” and if these essential ingredients are not 
proved, it is no matter how it was done, it is not murder of the first degree, 
except it be one of the cases expressly made so by an act of Assembly. 

With the exceptions specified in our act of Assembly, where the killing has 
been perpetrated with malice aforethought, either express or implied, but 
was not “ wilful, deliberate and premeditated,” it is murder of the second 
degree, unless there is something in the case which reduces it to a lower 
grade of offence. 

Where the killing has been done without malice aforethought, either express 
or implied, upon sudden heat, or quarrel, or in consequence of reasonable 
provocation, or in consequence of an assault, under circumstances which do 
not excuse on the principles of self-defence, it is voluntary manslaughter. 

4. The right to take life in self-defence is only lawfully exercised in sudden and 
violent cases, where delay would put the party in immediate danger of the 
loss of life, or great bodily harm. The necessity must be urgent, the threa- 
tened violence great, and the danger immediate; and in such a case, it is 
lawful to repel force by force instantly, even if the death of the assailant 
should be the consequence, and the party is not bound to retreat an inch, 
but may do himself justice, speedily and effectually. 


to 


oe 


Banks, P. J., delivered the following charge to the jury: 

To constitute murder, it is essential that the unlawful killing 
must have been with malice aforethought, either express or im- 
plied. This was so at common law, and is so under our act of 
assembly. It is not necessary that an actual intent to kill 
should be positively proved. When the motive appears to have 
been wicked and corrupt, and the act which takes life has been 
attended with circumstances of barbarity and cruelty, the law 
implies malice, which is an essential ingredient in murder. It 
is this which distinguishes murder from every other species of 
homicide. This malice, which characterizes murder, may be 
either express or implied. Express malice is where a deliber- 
ate intention to kill is evinced. This may be shewn by deep 
seated enmity towards the deceased, by concerted schemes to 
take his life. This sedate, deliberate mind, and formed design 
to kill, is most frequently proved by external circumstances 
which manifest that inward intention. These circumstances 
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may consist in lying in wait, antecedent threats, old grudges, 
or concerted plots to do bodily harm to the deceased. These 
are some of the common and prominent circumstances which 
carry with them evidence of express malice. There are many 
others which I need not mention. This express malice is not 
palpab]. in every case where it exists, therefore the law implies 
it from facts and circumstances which prove its existence, and 
this implication of malice thus raised by inference of law, often 
supplies the place of express malice. Indeed, at the common 
law, in every charge of murder, the fact of killing having been 
first proved, the law in all cases implies malice, and if the pris- 
oner relies upon accident, necessity, infirmity, or any other cir- 
cumstance, to reduce it to a lower grade of crime, or to show 
that it was no offence, unless the evidence produced against him 
establishes this defence for him, he must prove it as part of his 
defence, and if he fails to do this, the presumption of law will 
prevail, and he will be held to be guilty of murder. This is not 
so under our act of assembly, and now the burthen of proof lies 
on the commonwealth where the prisoner is charged with mur- 
der of the first degree. 

Murder may be committed in many ways, and by a great va- 
riety of means. He who deliberately and wilfully does any 
unlawful act, which has a direct and actual tendency to endan- 
ger the life of another, and his death is occasioned by such act, 
is held to kill him with malice aforethought. It is no excuse 
that the party killing intended to hurt in a less degree. If a 
person in cool blood attempts to take revenge of his adversary, 
and unlawfully and deliberately beats him, and death ensues, 
itis murder. If revenge is executed even upon a sudden pro- 
vocation, in a manner that shows a deliberate and wicked intent 
to do mischief, and life is taken, it is murder. Whenever any 
unlawful act is done which is attended with probable serious 
danger, and is done witl intent to hurt the people at large, if 
life is taken it is murder, though there was no intent to hurt 
any particular individual. In all such cases malice will be in- 
ferred from the fact that the act was dangerous and unlawful in 
itself, and that it was deliberately done. 


When life is taken in a sudden transport of passion, or in 
heat of blood, if it is done upon reasonable provocation, and 
without malice, it will only be manslaughter. If it is done with- 
out reasonable provocation, or if the blood has time to cool, and 
passion to subside, or if there was express malice, the killing 
will be murder. The breach of contract, or trespass upon goods, 
or lands, or provoking language, or taunting gestures, will not 
free the party killing from the guilt of murder, if he used a 
deadly weapon, or showed an intention to kill or to do some 
great bodily harm. 
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A trivial provocation, though in point of law it may amount 
to an assault, or even a blow will not in all cases, reduce the 
crime to manslaughter. For a slight transgression the punish- 
ment inflicted should not be outrageous, or cruel, cither in its 
nature, manner, or continuance. It should bear some just pro- 
portion to the injury done, and while kept within these limits, 
it is to be attributed to human frailty, but when it goes beyond 
them it will be considered cruelty and malignant revenge, from 
which malice will be inferred notwithstanding the provocation. 
In this class of cases very much depends upon the manner of 
chastisement and the instrument employed. If the instrument 
was one likely to take life, or if it was used with brutal vio- 
lence, the act will be attributed to cruelty and malice, as dicta- 
ted by an implacable spirit of revenge, and if death ensues, it 
will be murder. 

Under the general denomination of murder, as defined and 
known at common law, a great variety of grades in guilt is 
comprehended, descending from the deepest shades of malice, 
which carry with them the plain indications of a heart regard- 
less of social duty and fatally bent on mischief, down to circum- 
stances so alleviated in their character, as render it doubtful 
whether the offence is murder or voluntary manslaughter. For 
between murder in its most mitigated form, and voluntary man- 
slaughter, the difference is not very distinctly marked. They 
are very different crimes, it is true, yet are often closely con- 
nected, and are to be distinguished only by a proper attention 
to the slight shades of provocation, negligence, cruelty or mal- 
ice which attend the act which destroyed life. 

Thus stood our penal code until the 22d of April, 1794.— 
It was enacted that “ all murder which shall be perpetrated by 
means of. poison, or by lying in wait, or by any other kind of 
wilful, deliberate and premeditated killing, or which shall be 
committed in the perpetration, or attempt to perpetrate any 
arson, rape, robbery or burglary, shall be deemed murder of 
the first degree, and all other kinds of murder shall be deemed 
murder of the second degree.” 


The great matter in controversy on most trials for murder, 
arises from the words “ or any other kind of wilful, deliberate 
and premeditated killing.’’ This is the language of the statute. 
It indicates a killing which shall be deemed murder of the first 
degree. It marks out and characterizes a murder of the first 
grade. It takes all that is contained in this enactment to make 
out this first grade of offence. Its parts cannot be separated, 
nor can a portion be taken and a portion rejected, nor can any 
other thing be supplied to make out the case when the proof 1s 
wanting. The words are not technical in themselves, nor have 
they, as used here, any technical meaning attached to them. 
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They are words of common use and are to have their common 
and ordinary meaning and import assigned to them in their 
construction. What then is the true meaning of the language 
employed by our law makers on this part of this statute ? 


An act to be wilful, as used in this statute, must be one done 
by design—intentionally done—done on purpose—done by the 
command and the direction of the will, as contradistinguished 
from mere negligence, accident, inadvertance, misapprehension, 
or want of the desire, or concurrence of the will. An act to be 
deliberate must be advisedly done, must be considerately done, 
done after consideration, and after balancing, weighing on the 
mind the act about to be done, its nature and its consequences, 
and the act must be the result of the choice and direction of the 
will, as contradistinguished from an act that is done upon sud- 
den impulse, without thought or reflection, and without the ap- 
proval and order of the will and judgment. An act to be pre- 
meditated, must have been thought of before hand, it must have 
been conceived and contrived in the mind before it is done.— 
The mind must have acted upon it, and the act must have been 
the result of this thought, reflection and plan formed in the 
mind before it is done, as contradistinguished from an act upon 
which the powers of the mind have not operated ; an act which 
the mind has not conceived, planned or matured before it is done ; 
an act that is not done by the direction of the will and judg- 
ment; an act that has not received the assent and sanction of 
the will and judgment, urging and directing to its accomplish- 
ment. This appears to me to be the plain and obvious meaning of 
the language of the statute. It is the sense in which the words 
were used. This meaning comports with the other cases which 
are made murder of the first degree, and with which the words 
under consideration stand closely connected. The act in its 
language and spirit appears to fix upon this “ wilful, deliberate 
and premeditated killing,” the same degree of malice, which 
attends a murder perpetrated by means of poison, or by lying 
in wait. The very language of the act presupposes that every 
murder that is perpetrated by means of poison, or by lying in 
wait, is “‘ wilful, deliberate, and premeditated.”’ It is so in 
point of fact. The act after naming the two cases, proceeds 
thus: “or by any other kind of wilful, deliberate and premed- 
itated killing.” The words are not by any kind of wilful, de- 
liberate and premeditated killing, but they are, by any other 
kind of wilful, deliberate and premeditated killing. To perpe- 
trate a murder by means of poison, or by lying in wait implies the 
deepest malice. No acts can be more wicked. ‘They are at- 
tended with deliberation and premeditation. They are wilful. 
The time and place are fixed. The means are prepared and 
the plan concerted. These are wilful, deliberate and premedi- 
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tated killings. They are made murder of the first degree, and 
any other kind of wilful, deliberate and premeditated killing is 
also made murder of the first degree. The cases must be simi- 
lar in degree of guilt. They must be cases of the deepest 
enormity, as it was the design of the legislature to punish this 
highest degree of crime, and that only with death. Where there 
is anything to mitigate, no matter what it is, whether it be ac- 
cident, negligence, inadvertance, provocation, injury, or an 
other thing which shows that the killing was not wilful, delib- 
erate and premeditated, it is not murder of the first degree. 

We cannot adopt a part of this law, and repudiate a part of 
it. It is all equally essential, and equally binding. To con- 
stitute murder of the first degree the killing must have been 
wilful, deliberate and premeditated. That it was so must be 
proved by the commonwealth. No matter how it was done, if 
this essential ingredient is wanting, it is not murder of the first 
degree. Is that fact proved? If it is not proved to exist, it 
is no matter why it does not exist, whether it was done on sud- 
den provocation, or how it was done, for unless the proof satis- 
fies you that the prisoner did slay the deceased, with that se- 
date, deliberate mind, and antecedent formed design to kill, 
as is required and made essential by the words wilful, deliberate 
and premeditated, he is not guilty of murder of the first degree. 

In this case it is clear beyond all question, that the deceased 
made a violent attack upon the prisoner. That he rushed upon 
him, caught him and struck him. It is also equally clear that 
the prisoner was at the place where this occurred, in attend- 
ance upon his own lawful business. It is proved that the pris- 
oner, when the deceased commenced the attack upon him, re- 
quested him to desist, to go away and let him alone, and told 
him that he did not want to have any thing to do with him.— 
It is also clearly proved that immediately upon his being "ty 
and struck, the prisoner drew out his pistol and shot the de- 
ceased. There is no proof that the prisoner was at this place 
to seek this quarrel, or that he did seek it. There is no proof 
that he was there to afford the deceased an opportunity to begin 
this quarrel with him, so that he might have an excuse for tak- 
ing revenge upon him. He had this weapon upon his person, 
it is true. It was heavily charged. But the citizens of this 
commonwealth have a right to bear arms “in defence of them- 
selves.”’ This right is a constitutional right, and one which, 
‘shall not be questioned.’ Therefore, taking the act done, and all 
the circumstances which attended it, was the killing wilful, de- 
liberate and premeditated? If it was not the prisoner is not 
guilty of murder of the first degree. If it was, then he is guil- 
ty of murder of the first degree. 


If you shall be of opinion that he is not guilty of murder of 
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the first degree, then the next enquiry will be, is he guilty of 
murder of the second degree? The act of assembly does not 
define the crime of murder. It treats of murder as an existing 
and well known offence. It leaves murder as it was by the 
English law, and merely distinguishes the degree of crime, and 
apportions the proper punishment. We must, therefore, neces- 
sarily look to the common law for the definition of murder.— 
That which was murder at the common law is murder here now. 
Our act of assembly having done nothing more than to divide 
murder into two decrees. After the cases, which by it are 
made murder of the first degree, are separated from all other 
cases of murder, the remaining cases are all murder of the se- 
cond degree. ‘To constitute murder, the killing must be unlaw- 
ful, and of malice aforethought, either express or implied.— 
Therefore murder of the second degree must be brought within 
this definition. This malice aforethought must exist, or the 
killing is not murder. If this malice aforethought does exist, 
it is murder, and if the killing has been wilful, deliberate and 
premeditated, it is murder of the first degree. If this malice 
does exist, but the killing was not wilful, deliberate and pre- 
meditated, it is murder of the second degree. This malice 
aforethought may be inferred from the weapon, and the manner 
in which it was used. It may be inferred from the circumstan- 
ces which attended the act. If a deadly weapon is used, or 
there is an actual intention to kill, or to do great bodily harm, 
the offence will undoubtedly be murder, unless there was some 
circumstance of justification, excuse or alleviation attending 
the act. Here the weapon used was a deadly one. It was 
heavily charged. The distance was short. It was aimed at a 
vital part. If the prisoner had any intention at all, it must 
have been to kill. He must have known that if the pistol was di:- 
charged, and the contents entered the part aimed at, that death 
would be the probable if not the inevitable consequence. He 
was bound to know this. This would make his offence murder 
of the second degree at least, unless the provocation was so 
great as to reduce it to voluntary manslaughter. ‘The law does 
indulge and make due allowance for human frailty, in cases of 
felonious homicide. This indulgence is extended to human 
frailty alone, and not to malice, wickedness or revenge. There- 
fore, where the provocation is slight, if it can be reasonable col- 
lected from the circumstances, that there was an intention to 
kill, or to do great bodily harm, it will be murder, and not man- 
slaughter. Whenever the mischief is irreparable, the outrage 
great, or the rage brutal, this will be attributed to malice, and 
not to human frailty, unless there was some adequate cause. 


Voluntary manslaughter is when the unlawful _’ is with- 
out malice forethought, either express or implied. ‘This hap- 
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pens when life is taken upon a sudden heat or quarrel, or in 
consequence of reasonable provocation, or in consequence of an 
assault under circumstances which do not excuse upon the prin- 
ciples of self defence. The proper distinction between murder 
and voluntary manslaughter is, that to constitute the former, 
there must be malice express or implied, to constitute the lat- 
ter, the killing must be without malice, express or implied.— 
In cases of high provocation there may be an intent to kill, and 
yet the taking of life will not be murder. Tow great soever 
the provocation may have been, if sufficient time has elapsed 
for the passion to subside and for reason to interpose, it will be 
murder. 

With respect to the length of time necessary for the passion 
to subside and reason to interpose, there is often some difficulty 
and difference of opinion. If the suspension of reason, arising 
from the sudden passion, actually continued from the time the 
injury was received to the instant of the mortal blow, it would 
be manslaughter, if the resentment was not too violent in man- 
ner or continuance. If it appeared from the circumstances that 
the party reflected, deliberated or cooled before the blow was 
given, or that there was sufficient time for him to reflect, delib- 
erate or cool, the killing will be murder, as the act may then 
more properly be attributed to malice and revenge, than to hu- 
man frailty. Malice may, with great propriety, be presumed, 
though the mortal blow speedily followed the provocation, if 
the weapon used be a deadly one, or if the degree of force 
used, or this sudden retaliation be greatly disproportioned to the 
injury received, or if it be cruel, barbarous or dangerous in its 
nature. The law presumes that he who would act so outrage- 
ously, on slight provocation, must act so from the promptings 
of a heart regardless of social duty, and fatally bent on mis- 
chief. Here it will be recollected that the deceased made the 
attack upon the prisoner, who requested him to forbear, and let 
him alone, that the deceased still pressed upon him, caught him 
and struck him, and that the prisoner at this instant took out 
his pistol and shot the deceased. Was this done on sudden 
provocation? That he intended to take life is reasonably cer- 
tain. Was there malice aforethought, express or implied ¢ You 
will consider the occasion, the provocation, and the violence 
used by the deceased on the ong side, and the weapon, the 
time and manner in which it was used by the prisoner on 
the other side. Was the killing perpetrated with malice afore- 
thought, express or implied? If it was, the prisoner is guilty 
of murder in the second degree. If the killing was without 
malice aforethought, express or implied, he is guilty of volun- 
tary manslaughter, unless the circumstances attending it reduce 
the offence still lower. 

VOL. X.—NO. 7.—R. 
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It has been contended that the life of the deceased was taken 
by the prisoner in self defence. The right of self defence is a 
natural right. Therefore, a man may protect himself by slay- 
ing his assailant. This right is only lawfully excused in sud- 
den and violent cases, where delay would put the party in im- 
mediate danger of the loss of life, or great bodily harm. The 
necessity must be urgent, the threatened violence great, and 
the danger immediate. In such a case it is lawful to repel 
force by force instantly, even if the death of the assailant 
should be the consequence. In such a case the party is not 
bound to retreat an inch, but may do himself justice speedily 
and effectually. 

When a man who is in the lawful pursuit of his own business, 
is attacked by another, and the circumstances under which the 
attack is made are such that he has well grounded reason to 
apprehend that the assailant intends to take his life, or to do 
him some serious bodily harm, he has a right to use all the 
means necessary to save his own life, and if he cannot retreat 
safely, or disable his assailant, he may lawfully kill him. If 
the attack is sudden, fierce and violent, so that an attempt to 
retreat or get out of the way would increase his danger, he 
may standin his defence at once. This right only continues as 
long as the necessity exists. As soon as this imminent danger 
ceases, the right ceases. It is a right founded in the strictest 
necessity. No place is so sacred as to deprive a man of this 
right. To yield himself up a victim to the fury of his assail- 
ant, would be highly criminal, and at variance with the laws of 
nature, which dictate in the most emphatic terms, the right and 
duty of self preservation. This right is pre-eminent, and above 
all other laws. It supersedes them for the time being, and no at- 
tempt has ever been made to abridge or impair it, for all such 
attempts would be absurd, and wholly disregarded. 

Here there was an assault made by the deceased upon the 
prisoner. He had inflicted a blow upon his person. He had 
made no attempt upon his life. He used no weapon nor had he 
any weapon about him. There was no apparent danger of loss 
of life or of great bodily harm. There was no attempted felony 
upon his person, nor was any threatened. The deceased was 
caught by one of the persons present. Those present in the 
house had interposed to prevent further violence upon the per- 
son of the prisoner. Where then was the necessity, this urgent 
necessity to take his life? The necessity must be a necessity 
founded in his own safety. It did not exist. No promptings 
of honor, of which we have heard much, would sanction this 
act. Insult or intended disgrace will not justify it. These no- 
tions find no place in courts of justice. The law does not tol- 
erate them. It regards personal safety alone, and here that 
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did not demand the life of the deceased. The plea of self de- 
fence, therefore, cannot avail the prisoner. 

If you view the facts as I do, the case is brought down to 
this. Is the prisoner guilty of murder of the second degree or 
of voluntary manslaughter? One or the other of these two of- 
fences he is most clearly guilty of. Which itis, is left to your 
decision. I have presented the facts fully to you. I have sta- 
ted the principles of law, as applicable to the case, to you at 
length. The fate of the prisoner is now committed to your de- 
liberations. I have now discharged all my duties, and I have 
no doubt you will faithfully discharge yours. ~ 


United States District Court—In Admiralty. 
BRIG HUNTRESS —RUE, CLAIMANT.—SALVAGE. 


Kane, J., delivered the following opinion : 

I have taken up this case out of its order on the calendar, 
because the transaction it grows out of was one of highly mer- 
itorious service rendered to an American ship by the navy of a 
foreign power, and I understand that the officer who brought 
her in is remaining here to represent the interests of the sailors. 

The libel is filed by Charles R. Robson, a Lieutenant lately 
on board of H. B. Mi s ship Gladiator, for himself, and William 
Peter, H. B. M’s Consul, at Philadelphia, for all others inter- 
ested, against the brig Huntress and her cargo, &c., in a cause 
of salvage civil and maritime. 

The material allegations which it contains are as follows : 

[Here the Judge repeated the articles of the libel.] 

The answer of the claimant, after excepting to the sufficiency 
of the libel, admits that the Huntress arrived at Philadelphia 
with Lieutenant Robson on board, as alleged in the libel,—de- 
clares that her cargo was worth about eleven thousand dollars, 
and the vessel valued at thirty-six hundred dollars,—denies 
knowledge of the other facts alleged, and calls for proof of 
them,—and sets out a number of new facts, of which the re- 
spondent has been informed, which, if proved, would go to re- 
duce the libellant’s compensation. 

I shall consider first the objection which is made to the libel 
—that it does not designate, with sufficient certainty, who are 
the parties on whose behalf the salvage is claimed. The objec- 
tion is not tenable. One of the parties libellant (Mr. Robson) 
is himself a direct party in interest, and so represents himself ; 
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and the vessel, once brought into the custody of the Admiralty 
upon his libel alone, would be retained here till all other inter- 
ests had an opportunity of presenting themselves for hearing 
against her. Were he the only party before me, and it came: 
to my knowledge, either from the pleadings or the proofs, that 
other meritorious salvors were by force of circumstances pre- 
vented for the time from asserting their right formally against 
this vessel, I should have no hesitation in impounding in the 
registry such sum as they appeared entitled to, to await their 
legal demands. 

But this is not exactly such acase. The British Consul 
makes himself a party “‘for all others interested ;’’ and though 
it would certainly have been more regular to set forth their 
names or otherwise designate them in the caption of the libel, 
yet the defect must be regarded as merely formal, since it is 
supplied adequately hy the rest of the instrument. 

The next question of law which I am called on to decide is, 
whether Mr. Robson can be heard as a witness. It is conceded 
that the services were meritorious, and that some of them ap- 
proached closely to the character of salvage services: but it is 
contended that they do not amount to a salvage, properly so 
called, and that the exceptional rule of evidence, which allows 
a salvor to testify in support of his own interest, cannot there- 
fore be invoked in the case. 


There is no doubt a considerable part of Mr. Robson’s depo- 
sition, which, as it goes to matters of hearsay and facts provea- 
ble aliunde, it is my duty to reject from consideration, whether 
the case be one of salvage or not. But as to the rest, it mat- 
ters little, in my judgment, what is the technical description of 
the service, if it partook so far of the character of a salvage as 
to imply the same necessity as that on which the rule is found- 
ed. How can it further the administration of justice between 
these parties, that I should refine upon the nomenclature of the 
law, and then reject the evidence under one artificial head of 
claim, that I would have accepted under another ; the essential 
reason for my action being identical in the two cases, and hay- 
ing just the same bearing and force in each? There was sup- 
posed in former times to be a difference between the reward of 
salvage services and the reward of other services connected with 
the rescue, protection, and restoration of property. One was 
paid in the shape of a per centage on the value of the thing 
saved, the other by a quantum meruit. But this was little 
more than a nominal distinction; for the per centage in the one 
case was always measured in a great degree by the merits of 
the service, and the compensation in the other had more or less 
of reference to the value of the property. And of late years 
even this formal distinction has been disregarded, and the de- 
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eree of salvage is for a specific sum, as frequently as for a pro- 
portion of the value. I do not find from the books, that at 
any time the compensation for the two descriptions of service 
was ascertained by reference to differing rules of evidence ; and 
I cannot imagine that it was so; for until the evidence had 
been received, it must often have been difficult to know whether 
the case belonged to one or the other category. 

This inquiry, however, is not necessarily involved in the case 
before me; for the facts which have the most important bear- 
ing on the claim, are all of them proved, without reference to 
Mr. Robson. They are these: 

The Huntress, an American brig, trading on the North West 
coast of Africa, was fallen in with by the Jackall, a steam ten- 
der to H. B. M. ship Gladiator. The brig had her flag hoisted 
union down, the ordinary signal of distress. On boarding her, 
it was found that she had lost her captain, that the mate was 
dying with coast fever, and that her crew, entirely ignorant of 
navigation, were worn out with anxiety and fatigue. They had 
been sailing for four days at random, sometimes approaching 
the main land, and then bearing away again to avoid running 
ashore, or to escape from piratical looking boats, that sought to 
board them, and they were about to run into what they sup- 
posed the river Gaboon, but in fact a small inlet some two hun- 
dred miles farther north, where they saw what they thought a 
French brig at anchor. Their vessel was a mere estray upon 
the ocean, at the mercy of the first finder, unless protected by 
his sense of justice. 

They were glad to give up the vessel and themselves into the 
charge of the commander of the Jackall, who put an officer on 
board, and conducted them to Fernando Po, where the Gladia- 
tor was lying. Here every thing was done for crew and vessel 
that hospitality and kindness could do, on the part of the Brit- 
ish commodore and his officers. The surgeon came on board 
to the aid of the mate, but he was already dead. The vessel was 
supplied with water, medicines and stores. An anchor was fur- 
nished her to replace one she had lost. The property on board 
was collected, carefully inventoried, and sealed up. Disinfect- 
ants were employed to remove or diminish the causes of disease 
on board. And with the assent of the second mate, and in ac- 
cordance with his opinion as to what was best for the owner’s 
interest, it was determined to send her home to the United 
States. A lieutenant of the royal navy was placed on board to 
navigate her, and two men to complete her effective compli- 
ment; three of her surviving company being at the time off 
duty in consequence of sickness. 


The coast fever, of which the mate and probably the captain 
also had died, is known to be in a high degree malignant. Not- 
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withstanding the precautions which had been taken to disinfect 
the Huntress, and though Lieut. Robson, in obedience to the 
Surgeon’s directions, kept clear of the cabin as much as possi- 
ble, sleeping on deck, and going below only to make out his 
reckonings, he was attacked by this disease a few days after 
leaving the coast, and struggled with difficulty and through 
much danger against its effects until he reached this country. 
On his arrival here, sixty-nine days after leaving Fernando Po, 
he was a confirmed and broken down invalid, so ill that his phy- 
sicians considered him “unfit to be moved.”’ It manifests a 
determined energy of character on the part of this gentleman, 
which is praiseworthy in a high degree, that in shattered and 
sometimes critical health, and with insubordination on the part 
of his only officer, the mate, he succeeded in conducting the 
vessel through so long a voyage safely home to her owner. 


The facts which I have recited, and the few remarks I have 
made on them, present the three leading elements of salvage 
compensation in their ey to the present case, the value 
of the property exposed to hazard, the peril to which it was 
exposed, and the services by which it was saved. There is yet 
another element to be brought into the computation ; but before 
discussing it, I will take notice very briefly of one or two sug- 
gestions, that find a place in the answer, and have been plies | 
ed in the argument upon the evidence. 

1. It is said that the Huntress should not have been sent 
home by Captain Adams, but should have been despatched along 
the coast in search of a navigator, under whose direction she 
might have continued on her voyage. The answer is complete: 
1. It does not appear by any means probable that such a navi- 
gator could have been found. 2. Had there been one, it would 
have been most improper to confide property consisting in great 
part of coin and gold, to a stranger, and transfer to him the 
personal trust of dealing with it at his discretion. 3. The mate, 
who by the death of his superior officers, had become the own- 
er’s representative, preferred that the vessel should be sent to 
the United States. 

2d. Itis said, on the authority of the mate, that the vessel 
had a consignee at Sierra Leone, to whom she might have been 
sent, and that she had besides a consort at the Island of St. 
Thomas, one of whose officers might have brought her home, if 
she had been taken there. But the letter of instructions found 
on board the vessel proves that she had no consignee, and @ 
comparison of dates shows that the vessel referred to had left 
St. Thomas; besides which, if these facts were otherwise, the 
opinion expressed by the mate, when he was called into confer- 
ence with Captain Adams, would have destroyed their effect. 

8. It is argued that the salvage was complete when the ves- 
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sel reached Fernando Po in safety, and that the services of Mr. 
Robson, in conducting her to the United States, were merely 
those of an ordinary navigator, and to be paid for as such. The 
evidence is that there are but three white residents on the Isl- 
and, one of whom is the Governor, and another the British 
Consul; and that the mate, after making inquiry by Captain 
Adams’ directions, found that no navigator could be procured 
there. It is vain to say that the service was complete under 
these circumstances; but that the lives of the crew were now 
safe from the hazards of wreck, the vessel might almost as well 
a been left adrift on the high seas, as abandoned at Fernan- 
do Po. 

Indeed, as to this, and the other suggestions which I have 
noticed, I must frankly say, that had the conduct of Captain 
Adams been in accordance with them, it would have wanted 
much of the merit which I now ascribe to it. Had he sent the 
brig on a vague and roundabout hunt for a consignee, expen- 
sive of course, and certainly fruitless—or had he trusted her, 
with her cargo, to some navigator enlisted by chance, on a 
coast rife with piracy—or had he after securing her safety, left 
her at Fernando Po, with her crew of half breeds and negroes, 
to eat up or spoil upon the property of her owner—or had he 
even followed the example which was cited from our diplomatic 
records, and detained her while he could arrange by contract 
the just value of the services he had rendered, and was about 
to render, I apprehend that a Court of Admiralty would have 
been very reluctant, indeed, to table a large decree in his favor. 

It is to his praise that what he did was the reverse of all 
this ; it was well judged, liberal spirited, sedulously protective 
of the interests which misfortune had cast upon him, and justly 
confiding withal towards the country whose citizens he had re- 
lieved or rescued. And this conducts me to the wna A 
sideration which should have influence on my decree. at 
obligations were here resting upon the salvors, to do as they 
have done ? Absoutely none but those of human fellowship.— 
They were strangers, subjects of a foreign power, at a great 
distance from home, armed and cruising for a special object, 
requiring their fullcompliment of men to man prizes, and meet 
the ordinary casualties of a sickly climate. It illustrates well 
the advancing civilization of the age, that alien flags are thus 
summoned on distant seas to perform offices of brotherhood, and 
the armament of war is found ministering to the charities of 
man. The considerations are higher and more noble than any 
of policy, that prompt us to foster the spirit which these sal- 
vors manifested by their conduct. 


Still, the task of adapting to it a pecuniary compensation is 
not the easier on that account. It refers itself largely to the 
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judicial discretion. It is impossible to find in an adjudged case 
circumstances altogether parallel to those of the case before us. 
The Charlotte Wylie, (2 W. R. 96 495,) which was supposed to 
resemble it, was that of an English vessel, relieved and sent 
home by a cruiser of her own nation. Her condition, too, was 
much less perilous; for she had an officer of her own on board 
capable of navigating her, and those who brought her to Eng- 
land did not suffer in health. The Amistad (13 Pet. 518) ap- 
proaches nearer to our case; but that had some of the features 
of a military service ; there the decrce was for one-third. Re- 
ferring myself particularly to the opinion of the Supreme Court 
in the Blaireau, (2 Cra. 240,) and to the remarks of Mr. Jus- 
tice WASHINGTON, in deciding the Cora (2 Pet. Adm. D. 375,) 
and those of Mr. Justice Srory, in Tyson ys. Prior, (1 Gall. 
133,) I think I shall not depart widely from the principles 
which have governed our courts in cases of civil salvage, if I 
allow to the salvors one-fourth of the value of the property 
saved, after deducting the charges against it. These are as 
follows : 


To Captain John Adams, of H. B. M. ship Gladiator, for an an- 
chor, water, stores, &c., put on board at Fernando Po, 


£20 3s. - - - - $93 34 
To Lieut. Charles R. Robson, R. N., for his board here while 
sick, physicians’ bills, and passage home, £81. - 9395 00 


To Richard Palmer, one of the seamen detached from the Glad- 
iator, for his wages on the voyage from Fernando Po, £6, 





for his passage home, £5. - - 53 68 

To the Portuguese seaman, (not named) who was shipped at 
Fernando Po, for his wages, £6. - - 29 30 
Making of charges the sum of - - $576 32 


Deducting which from the value of the Huntress, $3,600 00 
And her cargo, - - 11,000 00 
———— $14,600 00 


Leaves - - - $14.023 68 


One-fourth part of which, amounting to $3,505 92, I award 
as salvage: and this sum I apply and apportion as follows, viz: 

1. To pay to the proctors and advocates who have acted for 
the libellants in this Court, such sum as may reasonably be due 
to them for their services : 

2. Of the residue, one-third to Lieut. Charles R. Robson, in 
consideration of his loss of emoluments by reason of taking 
charge of the Huntress, and of his meritorious personal servi- 
ces in bringing her, with her cargo and crew, to this port: 

3. The remaining two-thirds to Captain John Adams, and 
the officers and crews of the Gladiator and Jackall, including 
herein Lieut. Robson, to be distributed according to the regu- 
lations and usages of H. B. M.’s naval service : 
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And I direct that the said two-thirds do remain in the Reg- 
istry of this Court, until letters of procuration shall be exhibit- 
ed in due form of law to receive the same, or until further 
order. 

And I further decree, that the remaining three-fourths of the 
value of the brig Huntress and her cargo, be charged with the 
taxable costs of this case, and that the residue thereof be paid 
to the claimant, John R. Rue. 

Per Cur. Decree accordingly. 

For libellants, W. B. Reed and G. Harding. 

For respondants, Williams and J. W. Biddle. 


Supreme Court of Vermont. 


Rutland County.—February Term, 1850. 
ROLLIN ROBINSON v. ENOCH CONE. 


The general principle, that ‘one person’s being in fault will not dispense with 
another’s using ordinary care for himself,” is well settled. But this general 
rule is subject to a great many qualifications, among which is this,—that the 
care and diligence required of the plaintiff shall not exceed his capacity. 


The action is case for negligence of defendant in driving 
over the plaintiff with a team. 

The facts in the case are, that at the point where the injury 
occurred, the road was twenty-two feet wide, smooth, and a 
snow path the whole width. The direction of the road is from 
north to south, leading down a long, steep hill, into the village 
of Pacolet. The plaintiff was a child, more than three months 
below the age of four years, his father living near the top of 
the hill. He sent the plaintiff to a school, about a fourth of a 
mile, just south of the foot of the hill. At the time of the in- 
jury the plaintiff was sliding along down the hill, lying upon 
his face, upon his hand-sled, his feet projecting back of the 
sled, and his left leg lopping off the sled, towards the east, his 
head being turned towards the west, and about two feet from 
the edge of the road, where was a bank rising abruptly about 
two feet or more. The defendant was coming into the village 
with a load of bark, on a sled drawn by two horses, and driving 
down the hill at a very rapid pace. He saw the plaintiff some 
distance before he reached him, but at first thought it a dog, as 
he said, and after he knew it was a boy, supposed, he said, that 
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he would get out of the way; but when he perceived he would 
not, attempted to stop his team, but found it impossible, and 
then made a desperate effort to pass the boy on the east side, 
where there was some twenty feet or more of clear space, 
smooth and well trod. The fore runners, there being two sets, 
passed the boy without injury; but the hinder runners, not fol- 
lowing precisely in the track of the others, crossed the plain- 
tiff’s left leg, fracturing it so severely that amputation became 
necessary. The plaintiff’s shoulder was dislocated, and other 
injuries received, so that upon the whole he barely escaped with 
his life. The jury, under the direction of the court, found for 
the plaintiff, and assessed damages in a large sum. The defend- 
ant filed exceptions, and the cause was argued at the present 
term. 

REDFIELD, J.—The general principles of law, applicable to 
the subject of actions for negligence, are well settled, no doubt, 
and familiar to the profession. They are, perhaps, pretty well 
expressed by Lord ELtLenBoroved, C. J., in Butterfield vs. For- 
rester, 11 East. R. 60: “One person being in fault, will not 
dispense with another’s using ordinary care for himself. Two 
things must concur to support this action,—an obstruction in 
the road by the fault of the defendant, and no want of ordinary 
care to avoid it, on the part of the plaintiff.” This is substan- 
tially the formula, which, since that time, has been followed, in 
charging juries in road cases; and, as a general rule, it is un- 
objectionable. 


But in its application to the multiplicity of cases which occur, 
and the almost endless variety of incidents attending injuries 
of this character, it is not uncommon that perplexing doubts 
will spring up, which this general formula is wholly insufficient 
to solve. Hence, this case has been somewhat questioned, per- 
haps it may be said, criticised certainly, in the later cases, both 
English and American. See Marriott vs. Stanley, 39 Eng. 
Com. Law Rep. 359, 361, n. a. But the remarks of the learned 
Judge, as applicable to the case before him, (and we have, per- 
haps, no right to give them any other application,) are most 
unquestionably sound. The conduct of both the parties, in that 
case, was certainly very singular, and the case hardly a prece- 
dent for any other. But the principle stated by the learned 
Judge is of universal application to similar cases. In order to 
sustain the action on the case for the negligence of defendant, 
it must appear that the injury did not occur from any want of 
ordinary care on the part of the plaintiff, either in whole, or in 
part. In other words, if ordinary care on the part of the plain- 
tiff would have enabled him to escape the consequences of the 
defendant’s negligence, he has no ground of complaint. He 
may be said, in such a case, to have been himself the cause of 
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any injury which he may have sustained under such circum- 
stances. Hence we notice, in the trial of this class of cases by 
the English Judges, at Nisi Prius, the question is stated in that 
form, and the jury are directed first to say, whether the injury 
occurred from the misconduct of the plaintiff. If so, the de- 
fendant has a verdict, of course. ‘If not, the jury are, where 
any such doubt arises, required to say, whether the injury oc- 
curred from inevitable accident, or the negligence or miscon- 
duct of the defendant. Cotterell and wife vs. Starkey, 8 Car. 
& P. 691; 34 Eng. Com. Law Rep. 587. And the rule holds, 
that the plaintiff cannot recover, if his want of ordinary care 
in part contributed to produce or to enhance the injury. Mar- 
riott vs. Stanley. The English books are full of cases to this 
point. So, too, where the proof leaves the case merely doubt- 
ful, whether the injury is fairly attributable to the defendant’s 
wrong, or to that of the plaintiff, the case is not made out. 

The case of Bridge vs. Grand Junction Railway, 3 M. & W. 
244, seems to us not to have essentially qualified the rule laid 
down by Lord ELLENBOROUGH, in Butterfield vs. Forrester. It 
is, indeed, in this case expressly decided, that a plea alleging 
that the injury was the joint result of carelessness in the agents 
of both railways, in managing each of the trains which came in 
collision, is no bar to the action. Lord ABINGER, it is to be 
observed, assigns no reason why he considers the plea bad, in 
substance. So, too, the other barons assign no reasons, except 
ParkE, B., who does say, “That unless he (the plaintiff) might, 
by the exercise of ordinary care, have avoided the consequences 
of the defendant’s negligence, he is entitled to recover.” In 
Davies vs. Mann, (10 M. & W. 545, the same court expressly 
decide, that the fact that the plaintiff was somewhat in fault, is 
not sufficient to preclude a recovery on his part, and reiterates 
the same declaration by Parke, B., that “‘ The negligence which 
is to preclude a plaintiff from recovering in an action of this 
nature, must be such as, that he could, by ordinary care, have 
avoided the consequences of the defendant’s negligence.” 


These cases seem to me correctly decided, but the language 
of Parke, B., may be, perhaps, liable to some degree of criti- 
cism. I should hesitate to say, that if it appeared that the 
want of ordinary care on the part of the plaintiff, at the very 
time of the injury, contributed either to produce or to enhance 
the injury, he could recover, because it seems to me that is 
equivalent to saying that the plaintiff by the exercise of ordina- 
ry care at the time, could have escaped the injury. The de- 
fect, in substance, in the plea in Bridge vs. Grand Junction 
Railway, seems to be, that there was no allegation of any mis- 
conduct on the part of plaintiff or his agents, for non constat ; 
that the engineers and conductors of the train on which plain- 
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tiff was conveyed, were so situated in regard to the plaintiff, 
that he was to be affected by their misconduct. No doubt, if 
the coll sion occurred altogether through the misconduct of the 
conducts of the train upon which the plaintiff was conveyed, 
the defe:dants are excused, although they might have at the 
time, ben guilty of some degree of negligence which did not 
contribu'e to the injury. But I am not prepared to say, that 
in the ordinary case of a collision on a railway, by misconduct 
of the agents and servants of both roads, the passengers are 
compelled to resort to that company upon whose railway they 
are conveyed. But one would not be ready to say, confidently, 
such is not the rule of law, without more consideration than I 
have been able to give the subject. But we can readily sup- 
pose cases, where no such rule could possibly obtain, and for 
aught appearing in the report of the case, that was sucha case. 
So that, it seems to me, the words of Parke, B., are altogether 
beyond the scope of the case, and, as I think, too general, and 
require qualification. 

But the case of Davies vs. Mann, seems to me to merit a 
different consideration from that of Bridge vs. Grand Junction 
Railway. In that case, the beast which was run over by 
defendant’s team, was, of course, incapable of exercising care 
or prudence. The only question which could be made in the 
case is, in regard to negligence on the part of the plaintiff, 
whether it was ordinarily safe in him to suffer the animal, a 
donkey, to be in the road fettered. Lord Abinger says: It 
does not appear but “ the ass was lawfully in the highway’’— 
and if it did ‘it would make no difference, for, as the defend- 
ant might, by proper care, have avoided injuring the animal, 
and did not, he is liable for the consequences of his negligence, 
though the animal may have been improperly there.” This 
brings this case within the principle of those cases which have 
been decided, in regard to setting spring guns, sharp knives, 
&c., on one’s own grounds, for the protection of game, where 
persons, having no reason to suspect such weapons were so set, 
have, by trespassing on such grounds, been seriously injured, 
and have, notwithstanding their own misconduct, been suffered 
to recover damages of the owner of the grounds ; for the rea- 
son, perhaps, that such acts were esteemed gross negligence in 
the land owners. And this seems to us to be carrying the rule 
farther than is necessary to entitle the plaintiff to retain his 
verdict in the present action. Here the jury have found that 
the plaintiff was properly suffered by his parents to attend 
school, at the age and in the manner he did, and that the inju- 
ry happened through the ordinary neglect of defendant; or, if 
not properly suffered to go to school, then the defendant was 
guilty of gross neglect ; for the Judge put the case in the alter- 
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native to the jury, and they have found a general verdict for 
the plaintiff. And we are satisfied, that although a child, or 
idiot, or lunatic, may, to some extent, have escaped into the 
highway through the fault or negligence of his keeper, and so 
be improperly there, yet if he is hurt by the negligence of de- 
fendant, he is not precluded from his redress. If one know 
that such a person is in the highway, or on a railway, he is 
bound to a proportionate degree of watchfulness, and what 
would be but ordinary neglect, in regard to what the defendant 
supposed a person of full age and capacity, would be gross 
neglect as to a child, or one known to be incapable of escaping 
danger. Boss vs. Litton, 5 Car. & P. 407; 24 Eng. Com. Law 
Rep. 384. 

The only remaining inquiry is, whether a plaintiff, of the 
tender age of this plaintiff, is bound to the same rule of care 
and diligence on his part, in avoiding or escaping the conse- 
quence of the neglect of others, which is required of persons of 
full age and capacity, in order to maintain his action for re- 
dress? In Lynch vs. Nurdin, 1 A. & E.(N. 8.) 28; 41 Eng. 
Com. Law Rep. 422, the question came directly under review 
before the Queen’s Bench, and was very learnedly discussed 
and fully considered, and that court very fully determines that 
no such rule of diligence can be applied to an infant plaintiff 
of very tender years. Lord Denman, C. J., after citing the 
opinion of Lord ELLENBOROVGH, in Butterfield vs. Forrester, 
says, ‘‘ Ordinary care must mean, that degree of care which 
may reasonably be expected of a person in the plaintiff ’s situa- 
tion, and this would evidently be very small indeed in so young 
a child.’’ The whole case goes upon the ground, that all which 
is to be required of the plaintiff, is care and prudence equal to 
his capacity. We see no reason whatever, to doubt the perfect 
soundness of the decision. Indeed, any other rule would be 
wholly impracticable, and must ultimately be abandoned by 
courts, because juries could not be made to act upon any such 
artificial and arbitrary rules of determination. 


What is reasonable skill, proper care and diligence, &c., can 
only be determined, as matter of fact by the jury. It is impos- 
sible to establish any general rule upon so indefinite a subject; 
and it is impossible to make juries, of merely practical men any 
where, determine these matters except upon the circumstances 
of each particular case. It is true, no doubt, that the defend- 
ant in such cases, is to be allowed a favorable construction of 
his own conduct, with reference to what he had reason to expect 
of the other party at the time. One might possibly injure a 
deaf or blind man without fault, through ignorance of his infir- 
mity, expecting him to eonduct differently from what he did.— 
But in the case of a child four years old, there could be no 
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doubt, the defendant was bound to the utmost circumspection, 
and to see toit, that he did notallow his team to acquire such im- 
petus, after he saw the child, that he could not check them, or 
avoid injury to the child. 

We have not felt bound to go into an extended review of the 
case of Hadfield vs. Roper, 21 Wend. 615; for the facts in that 
case, and the finding of the jury in this case, have made so wide 
a difference in the two cases, that one is no guide to the deter- 
mination of the other. The case of Hadfield vs. Roper, is, so 
far as it has any application to the present case, altogether 
at variance with that of Lynch vs. Nurdin, and far less sound 
in its principles, and infinitely less satitfactory to the instinc- 
tive sense of reason and justice. 


Judgment affirmed. [Monthly Rep. 


Supreme Judicial Court of Massachusetts.—County of Essex. 
Nov. Term, 1850. 


COMMONWEALTH vc. BICKELL, er at. 


In a trial for rape, although the prosecutrix may have testified upon her direct 
examination that she had not had any previous criminal intercourse with 
other men, it is not competent for the defence to introduce evidence to con- 
tradict this statement. 


The prisoners in this case were indicted for a rape upon the 
person of one Caroline A. Farrar. The prosecutrix, upon her 
direct examination, testified to previous acts of intercourse with 
one of the prisoners, but, in answer to a question by the Dis- 
trict Attorney (which was not objected to) she positively denied 
having had any previous intercourse with any other person, and 
adhered to this denial upon her cross-examination. The coun- 
sel for the defence then offered to prove, by the evidence of a 
witness who was introduced, that said witness had had previous 
criminal intercourse with the prosecutrix. 

Northend and 8. H. Phillips, for the defence. This does not 
come within the principle of the case of Commonwealth vs. 
Churchill, (11 Mete. 538.) Such evidence is admissible to es- 
tablish a presumption of assent on the part of the female. Peo- 
ple vs. Abbott, 19 Wend. 193. 

Clifford, Attorney General, contra. The introduction of such 
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evidence tends to the multiplication of issues, and the prisoner 
cannot be permitted to contradict an immaterial statement of 
the prosecutrix. 

Suaw, C. J.—The court are of opinion that the weight of 
authority is opposed to the admission of the evidence. It also 
seems objectionable on principle, as such a practice tends tothe 
multiplication of issues. Such acts might have occurred at a 
remote period, und under such circumstances as would show 
that they ought not in any degree to affect the credit of the 
witness in the testimony she has given upon the trial of this in- 
dictment, charging the persons with having ravished her. And, 
on every account, as the introduction of such evidence might 
operate as a surprise upon the government, and would greatly 
tend to the multiplication of issues, we think it inadmissible. 

Monthly Rep. 


New Jersey Court of Errors and Appeals. 


S. C.—1 Zabriskie, 665. 
ALLAIRE vw. HARTSHORNE. 


1. No error can be assigned on an opinion given at the trial of the cause, un- 
less a bill of exceptions be sealed expressly on that point. 

2. A party taking a negotiable note in payment of, or as security for a prece- 
dent debt, is a bona fide holder for a valuable considerable, and entitled to 
protection as such. 

3. In an action on a note which is invalid between the original parties for want 
of consideration, by a bona fide holder who has only actually advanced part 
of its value, such holder can only recover for the amount which he has actu- 
ally advanced. As to the residue the note is without consideration and void. 


Error to the Supreme Court. 


This suit was brought in the Supreme Court on a note given 
by James P. Allaire to Joseph H. Pettis, or order, for $1500, 
at 90 days, dated May 22, 1839, and indorsed by Pettis to 
Hartshorne. A demand oan made for a bill of particulars, a 
copy of the note was furnished by the plaintiff below, indorsed 


by Pettis, and with the additional indorsements of T. Hegeman 
and of Bennet and Hartshorne. The cause was tried before 
Justice Nevius, at the Monmouth Circuit, at July Term, 1843. 
On the trial the plaintiff offered the note with the indorsement 
of Pettis only, the other indorsers having been struck off. The 











320 AMERICAN LAW JOURNAL. 


[Allaire ». Hartshorne. } 


defendant objected to the note, as variant from the particular 
furnished in the number of indorsers on it. The objection was 
overruled, and the note admitted. No formal bill of exceptions 
was sealed to this ruling, but it was set out in the stating part 
of the defendant’s first bill in these words: ‘‘The court over- 
ruled the objection, noted the point, and the note was read to 
the jury, when the plaintiff rested.” 

The defendant then proved that this note was given by him 
to Pettis for a special purpose, to renew a bill of the defendant 
that was maturing, and to be used for that purpose only, and 
that Pettis had misapplied the note, and pledged it with the 
plaintiff as collateral security for $750, borrowed on a check 
of T. Hegeman, which check was taken up by the plaintiff and 
the note held by him for that sum. And that the defendant 
had to pay the bill which this note was intended to renew.— 
There being no evidence that plaintiff had notice of the purpose 
for which this note was given, the court ruled out this evidence, 
to which ruling the defendant took a bill of exceptions. The 
plaintiff gave evidence to shew that the note was left with him 
by Pettis as collateral security for the amount of $750, loaned 
on Hegeman’s check, and also for the payment of $400 for 
which he, Hartshorne, held A. B. M’s acceptance before nego- 
tiated to him by Pettis, which acceptance was given up at the 
time to Pettis. The plaintiff did not claim to have given any- 
thing for the note, except the $750 and $400, for which he 
held it as collateral. 

The court charged the jury that if they believed any ecnsid- 
eration was given by the plaintiff for the note, they should not 
limit their verdict to the amount so given, but should find the 
whole amount due on the face of the note. To this ruling the 
defendant prayed a bill of exceptions. The cause was removed 
to this court by writ of error, and errors assigned on the above 
rulings and charge. 

Vroom, for plaintiff in error, cited Rev. Stat. 938 § 54 and 
56; 3 Green. 178; 4 Harr. 181; 10 Johns. 198; 1 Hill 589; 
9 Wend. 170; 3 Kent 78; 14 Wend. 518; Chitty on Bills, 
238-9, 10th Ed. ; 1 Stark 489; Chitty on Bills, 69, 70 and 
85; 1 Esp. R. 261; 2 Hill 801; 1 Saund. Pl. & Ev. 279. 

Dayton, for defendant in error, cited Chitty on Bills, 111 
and 85; 1 Saund. Pl. & Ev. 394 and 279; 6 Hill 63. 


The Curer Justice delivered the opinion of the court. 

This action was brought by Hartshorne against Allaire, upon 
& promissory note made by Allaire to Joseph H. Pettis, for 
$1500, indorsed to the plaintiff. The cause was tried at the 
Monmouth Circuit, July Term, 1843, and the errors are as- 
— upon the matters contained in several bills of exceptions 
taken to the opinion of the court, in the progress of the trial. 
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Upon the argument of the cause, three only of the errors as- 
signed were relied on for the reversal of the judgment, viz: 

1. That the court admitted in evidence on the trial, a note 
variant from the copy furnished by the plaintiff's attorney un- 
der the act, to the attorney of the defendant—the note offered 
in evidence being indorsed by Joseph H. Pettis alone, whereas 
the copy furnished under the demand for a bill of particulars, 
purported to have been subsequently indorsed by Thomas Heg- 
eman and by Bennet & Hartshorne. 

2. That the court improperly overruled evidence offered on 
the part of the defendant, to shew that the note was withont 
consideration as between the maker and payee; that it came to 
the plaintiffs hands not in the usual and ordinary course of bu- 
siness, but under circumstances, from which a knowledge on his 
part of the want of consideration might be inferred, and which 
deprived him of the character of a bona fide holder for value 
without notice. 

3. That the court charged the jury that if they believed that 
any valuable consideration passed from Hartshorne to Pettis 
for the note, they should find in favor of the plaintiff for the 
whole principal and interest of said note. And that under said 
charge the jury found accordingly. 

1. No bill of exceptions having been taken to the opinion of 
the Judge, touching the validity of the bill of particulars, that 
question is not properly before the court. The expression of 
any opinion, therefore, upon the first error assigned, would be 
extrajudicial. 

2. The second error relied upon involves two questions, viz : 

1. Whether the plaintiff, having received the note as collat- 
eral security for a precedent debt, is deprived of the character 
of a bona fide holder for value, and of the rights and immuni- 
ties which that character confers ¢ 

2. Whether the circumstances under which the plaintiff re- 
ceived the note, amount to actual or constructive notice of the 
alleged fraudulent transfer by Pettis, (the payee,) so as to let 
in evidence of the defect of title against a holder for value ? 

We are of opinion that both questions must be answered in 
the negative. The first point was fully discussed and satisfac- 
torily settled (if any doubt respecting it previously existed) by 
the Supreme Court of the United States, in the case of Swift 
vs. Tyson, 16 Peters, 1. In this case Mr. Justice Story, in 
éelivering the opinion of the court, after a review of the lead- 
ing authorities, says: ‘ We have no hesitation in saying that a 
pre-existing debt constitutes a valuable consideration, in the 
sense of the general rule already stated as applicable to nego- 
tiable instruments. Assuming it to be true, (which however 
may well admit of some doubt, from the generalty of the fan- 

VoL. X.—NO. T—S. 
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guage,) that the holder of a negotiable instrument is unaffected 
with the equities between the antecedent parties, of which he 
has no notice, only when he receives it in the usual course of 
trade and business for a valuable consideration, before it be- 
comes due; we are prepared to say, that receiving it in pay- 
ment of, or as security for a pre-existing debt, is according to 
the known usual course of trade and business.”’ “ The question 
has been several times before this court, and it has been uni- 
formly held that it makes no difference whatsoever as to the 
rights of the holder, whether the debt for which the negotiable 
instrument is transferred to him, is a pre-existing debt, or is 
contracted at the time of the transfer. In each case he equally 
gives credit to the instrument. In England the same doctrine 
has been uniformly acted upon.” 

In a recent elementary treatise, the same learned Judge has 
thus broadly laid down the general principle. ‘ Every person 
is in the sense of the rule treated as a bona fide holder for value 
not only when he has advanced money or other value for it, but 
when he has received it in payment of a precedent debt, or 
when he has a lien on it, or has taken it as collateral security 
for a precedent debt, or for future, as well as for past advan- 
ces.”’ Story on Prom. Notes, § 195. 

In the soundness of the rule, as well as in the general course 
of reasoning by which it is sustained, we entirely concur. It is 
sustained, moreover, by the decided weight of authority. 

But admitting that the rule were otherwise, and that the prin- 
ciples of a court of equity, regulating the transfer of property, 
viz: that a purchaser who has obtained a legal title as a mere 
security for, or payment of a pre-existing debt, without parting 
with anything of value, is not entitled to the character of a bona 
fide purchaser for value, and that he who has paid only a part 
consideration, is entitled to the character of a bona fide purcha- 
ser only pro tanto, are to be adopted as applicable to the trans- 
fer of commercial paper, the plaintiff in the present case is 
clearly within the protection of the rule. For it is manifest, 
that although Hartshorne received another security, yet that 
upon the faith of the security of Allaire’s note, he advanced 
$750 at the time of the transfer by Pettis, and also, according 
to the plaintiff ’s evidence, gave up an existing security for the 
previous debt of four hundred dollars. He is, therefore, di- 
rectly within the principle of Stalker vs. McDonald, 6 Hill 93. 
He has both paid a new consideration and given up a security 
which he previously held—either of which upon the authority 
of that case, is sufficient to entitle him to the character of 
bona fide holder pro tanto. 

As to the second point involved in this assignment of error, 
we find no circumstances whatever either in the evidence ad- 
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mitted or rejected on the trial, which will amount to actual or 
constructive notice to Hartshorne of any defect or infirmity in 
Pettis’ title to the note, or in his right to assign it. 

Under this assignment of error the plaintiff cannot prevail, 
There is in this respect no error in the record. 

The third and last error relied upon for reversal, is that the 
Judge charged the jury “that if they believed any considera! 
tion passed of any value from the said Richard 8. Hartshorne 
to the said Pettis for the note, they should find in favor of the 
plaintiff for the whole principal and interest of said note,” and 
that the jury found accordingly. 

The action is by the indorsee against the maker of a promis- 
sory note. The note was given by Allaire to Pettis, for a spe- 
cific purpose, viz: the renewal of an acceptance by Allaire of 
a draft of Pettis’ for $1500, given in payment of iron sold and 
delivered by Pettis to Allaire. The note was not so appropri- 
ated by Pettis, but was indorsed to Hartshorne as collateral se- 
curity for a check of Thomas Hegeman for $750, (as is conce- 
ded by both parties) and also, (as is insisted by the plaintiff) to 
secure a debt of $400, previously due from Pettis to Hartshorne. 

Hartshorne is a bona fide holder of the note for value, and is 
entitled to all the immunity and protection which that charac- 
ter can give. But he holds the note, it is not denied, as collat- 
eral security for a less amount than purports to be due upon its 
face. ‘The question presented is simply this: In an action by 
a bona fide holder of a promissory note, who received it as col- 
lateral security for a less sum than the amount due upon the 
note, the note being without consideration and invalid as be- 
tween the original parties, can the holder recover more than the 
amount which he had advanced, or for which the note is held 
as security ? I speak not now of the rights of a bona fide pur- 
chaser of a note. It is admitted that the plaintiff obtained the 
note in question, not as a purchaser, but that it was transferred 
to him as security merely, for a specific sum, less than the 
amount of the note. 

For the purpose of this inquiry, it may be assumed that the 
plaintiff has shewn a clear right to recover upon the note in 
question the sum of $1150, with interest. He claims no more 
as due to himself. He admits that for the amount recovered 
beyond that sum, he stands as trustee for the party really enti- 
tled to the money. As between the original parties, Allaire 
and Pettis, the note is worthless. It was given to Pettis for a 
specific purpose, and by him misappropriated. He gave no 
value for it. If the suit were in his name, no recovery could 
behad. Hartshorne, as a bona fide holder for value without 
notice, may recover the amount due him upon the note. But 
shall he have judgment for the surplus beyond his claim? If 
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he do, then by the judgment of this court, Allaire is compelled 
to pay money which it is conceded he is not bound in law to 
pay, and which is due to no one. Not due to Pettis; in his 
hands the note is valueless; not due to Hartshorne; he does 
not pretend to have a claim to it. 

The judgment then is rendered against the defendant for an 
amount which he is not bound to pay, in favor of the plaintiff 
who disavows all claim to the surplus, after satisfying his de- 
mand, to be held in trust, either for a party who in his own 
name never could recover, or in trust for the defendant himself. 
And not only does Hartshorne thus recover money which he 
does not claim: not only is Allaire compelled to pay money 
which he does not owe; but he pays it under circumstances 
which preclude all possibility of effectual redress. 

Suppose the money recovered upon this judgment—how is 
Allaire to be indemnified ? Can he file a bill in equity, or in- 
stitute proceedings at law to recover back from Hartshorne mo- 
ney which he has recovered of Allaire himself upon verdict and 
judgment? He might indeed look to Pettis for the misappro- 
priation of the note ; but Pettis is bankrupt. 

But admitting that either a court of law or of equity may in- 
terfere to protect the rights of Allaire ; to what protection is 
he entitled? What sum shall be retained ? Was the note taken 
and held by the plaintiff to secure $1150, as was insisted by 
him—or only $750, as admitted by the defendant? This is a 
point upon which there is conflicting evidence, and upon which 
the parties were entitled to the verdict of a jury. 

The justice and right of the case manifestly require, that 
judgment should be rendered only for the amount actually ad- 
vanced by, or secured to, Allaire, upon the transfer of the note 
to him. Is such a judgment open to any valid objection? Is it 
in violation of legal principle, or in conflict with authority ? 

It is said in the first place that the note isa unit; that a re- 
covery upon it is an entire thing, and that different recoveries 
cannot be had upon the same note, by different claimants against 
the same party. ‘The principle is sound, but it assumes as true 
the very question in dispute. If there be a further valid claim 
by Pettis upon this note, it is not denied that judgment should 
be rendered for the whole amount due. But that is the very 
fact in dispute, and which Allaire insists that he should have 
been permitted on the trial to disprove. 

The true distinction is clearly stated by Lord Kenyon, in 
Wiffen vs. Roberts, and has been repeatedly recognized in the 
latter cases. If the note is valid as between the original par- 
ties; if the amount of the note is actually due from the defend- 
ant to any party, (no matter to whom) the indorsee, though he 
has not given the full value, may yet recover the whole, and re- 
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tain the overplus above the sum claimed by him, as trustee for 
the party beneficially entitled. And this upon the plainest 
principles of justice. The defendant owes the whole debt. It 
1s immaterial to him in whose name the recovery is had. The 
legal ownership of the note is in the plaintiff; he is entitled to 
recover all that is due upon it; no injustice is done to any party. 
But where the note, as between the original parties, is without 
consideration, either as being accommodation paper, or as hay- 
ing been misappropriated, there a bona fide endorsee for value 
will recover upon it only the amount he has actually paid, pro- 
vided there be no other party in interest. Wiffen vy. Roberts, 1 
Esp. 261; Jones v. Hibbert, 2 Stark. 204; Williams v. Smith, 
2 Hill 301. 

It is said that in Wiffen v. Roberts, and in Jones vy. Hibbert, 
the note was an accommodation note, transferred to the indor- 
see with knowledge of its character. But that circumstance 
surely does not impair the force of the authorities upon the 
point in question. In each case, as in the present, the paper 
was invalid as between the original parties, for want of consid- 
eration. It was held available in the hands of the indorsee, for 
the amount actually advanced by him, and for no more. 

The case of Williams vs. Smith, was (like the present) a case 
of the misappropriation of the note by the party in whose hands 
it was placed for a special purpose. . The case differed from 
this: in that action was brought both against the makers and 
indorsers. Here the payee is not a party to the suit; and it is 
objected that his rights, as against Allaire, should not be con- 
cluded in a suit to which he is not a party. The answer to this 
objection is obvious. He stands in the position of every indor- 
ser, liable to have his rights affected in an action brought by 
the indorsee. The indorsee is the legal owner of the note, and 
the rights of all previous indorsers are liable to be affected and 
concluded by his acts. If the indorser retains an interest in 
the note, the indorsee is his trustee and representative, with 
full power to conclude the rights of the indorser, but liable for 
any abuse of his trust. 

It is said again that the indorsee may recover the full amount 
wherever there is some person to receive the overplus. That 
in Williams vs. Smith, the indorser being a defendant in the 
suit, there was no one to receive the overplus, other than the 
defendant, and that therefore that case is no authority in the 
present. The true statement of the principle is, that the plain- 
tiff can recover beyond the amount actually due to himself, only 
where there is some person, other than the defendant, entitled 
to receive the overplus. 1 Saund. Pl. & Ev. 280; Pierson ys. 
Dunlop, Cowp. 571. 

That we apprehend to be precisely the position of the present 
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ease. If the plaintiff recovers beyond the amount due him, 
there is no person entitled to the surplus but the defendant 
himself. 

The rule that the bona fide holder of accommodation paper 
shall recover, in an action against the maker, only the amount 
actually advanced, is well settled. Edwards vs. Jones, 7 Car. 
& P. 633; S. C. 2 Mees. & W. 413; Robins vs. Maidstone, 4 
Ad. & El. N. 8. 811; Chitty on Bills, (8th Ed.) 81; Sedgwick 
on Damages, 241. 

The principle is applicable to the present case. 

The instruction to the jury was erroneous. The defendant 
was entitled to shew that as between himself and Pettis the 
note was without consideration; that the plaintiff paid only part 
value for it, and upon such proof, the verdict should be for the 
amount actually due the plaintiff, and no more. 

The judgment must be reversed, and the record remitted to 
be proceeded in according to law. 

In this opinion the Court unanimously concurred, except that 
the Chancellor declined expressing any opinion upon the second 
error assigned. 

Judgment reversed. 


In Common Pleas, Venango County, Pa. 
No. 12, MAY TERM, 1848.—ATTACHMENT PROCEss, Kc. 


Rule on part of Defendant to shew cause why the writ should 
not be set aside, fc. 


SAGE’S ADMINISTRATORS vs. NOCK, DANGERFIELD, & CO. 


1. Administrators exceed the authority given to them by Orphans’ Court. to 
zell real estate, purchase money to be secured by bond and mortgage, in 
taking said bond, coupled with a condition that no other property than that 
purchased, shall be levied upon for its payment. 

2. The order of Court, &c., to administrators, being of public record, purcha- 
sers are bound to take notice of said order, and cannot set up in defence 
condition of a bond given by them; said condition being contrary to, and 
exceeding the authority given to administrators. 


Opinion of the Court. Hon. Gaytorp Cuurcn, President. 
The plaintiffs obtained an order from the Orphans’ Court to 
sell the real estate of their intestate for the payment of debts. 
The terms of sale ordered were one-fourth of the purchase mo- 
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ney at confirmation, and balance in three equal annual instal- 
ments, with interest thereafter, and to be secured by bond and 
mortgage. Defendants became the purchasers at $2030. This 
sale was confirmed 30th of August, 1844. The hand money 
was paid, and on the 20th of September following, defendants 
gave their bond for the balance to the administrators who at the 
instance of defendants, endorsed and signed this stipulation : 
“‘ Any judgment entered upon this bond shall be a lien on the 
property for which it is given and upon no other, and any exe- 
cution issued upon such judgment shall not be levied upon any 
other property except that for which this bondis given. This 
endorsement to be a condition of this bond.” Shaceneathe 
judgment was obtained on this bond, and the specific property 
thereupon taken in execution and sold for less than the balance 
of the purchase money. 

This process is now issued by the surviving administrator to 
enforce payment of what remains of this judgment. It is con- 
ceded, that without this is collected, the estate of the intestate 
is insolvent. 

The question is, does the endorsement on the bond bind the 
estate ¢ With regard to the real estate of an intestate the ad- 
ministrators are mere trustees for the payment of debts. This 
trust can only be executed by virtue of and in accordance with 
the orders and decrees of the Orphans’ Court. Whatever they 
do in relation to it, without or beyond such authority is not 
binding upon the estate, but null and void. The order in this 
case was to secure the unpaid purchase money by a general ob- 
ligation. This is complied with by the general terms of the 
bond. The subsequent endorsement or stipulation restricts and 
limits it, and hence is not only without but contrary to the or- 
der of the court. It was a breach of that trust and confidence 
reposed in the administrators by law. And this stipulation or 
contract the defendants now ask to have enforced or executed. 
The general principle is that where the contract or agreement 
by trustees may be deemed a breach of trust, equity will not 
only refuse to interfere in favor of the party with whom it is 
made, but will at the instance of cestui gue trust, restrain the 
trustees from executing it. Sugd. Vend. 206. Mortlock vs. 
Buller, 10 Vesey, jr., 292. And a party contracting with a 
trustee must take notice of the extent of his powers, and then, 
most certainly, if the contract tends to defeat the trust, it is 
very proper that he should be prevented from gaining by it.— 
Balfour vs. Walland, 16 Ves. jr., 151. Hence a receipt for the 
purchase money, although signed by the vendor, is in a of 
no avail if the money be not actually paid. Sugd. Vend. 2 


vol. 62 n. And with how much greater propriety in case of a 
trustee. This stipulation in question can be of no greater va- 
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lidity than a receipt endorsed would be. But it has been sug- 
gested that this endorsement is made a part of the condition of 
the bond. This I apprehend cannot affect the result even at 
law. For if, as has been contended, such a condition be con- 
trary to the policy of the law, the condition only is void, and 
the bond remains valid. , To say the least of it, this condition 
was unauthorized, contrary to the order of court, and in fraud 
thereof. 

These principles are recognized in the case of Miles vs. Di- 
ven, 6 Watts 148, and in Myers ys. Hodges, 2 Watts 381, as 
well as in Marshall vs. Hoff, 1 Watts,440. The plaintiffs were 
the mere agents of the law for a special purpose, with assigned 
limits known to defendants. The endorsement upon the bond 
was of no more validity than that of any stranger or third per- 
son would have been. They have no more authority to do it, 
and these defendants were bound to know, and legally speaking, 
actually did know it; hence it was their folly to rely on it, andso 
far as this case is concerned, at least, we can afford them no 
relief. And it may be they have no redress. Certainly none 
against the estate. 

Upon both principle and authority then we must discharge 
this rule. 

Pearson & Wilson, for plaintiff. 

Howe & Myers, for defendants. 


District Court of Allegheny. 
ARCHIBALD NEEL v. JOHN NEEL ANB OTHERS. 


Where there is devise for life of ‘all the right and title” of the devisor in land 
on which there is a coal mine opened and used by the devisor, the devisee 
has a right to work the mine without stint for use and for sale. 


The case came on for final decision at the January Term, 
1851, and the judgment of the court was delivered by 

Lowrik, J.—The learned counsel of the defendant argues 
that the grant to Mrs. Neel, is of something more than a mere 
life estate, that the grant in terms of a life estate would, of 
course, carry with it the incidental liability for waste; but that 
this grant, of all the devisor’s “right and title’? during her 
natural life, indicates an intention to give her the full control 
of the land without impeachment of waste. I do not feel con- 
vinced that this construction of the grant is too liberal. At 
common law, all conventional life estates were without impeach- 
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ment of waste, even though the conveyance contained no words 
from which a grant of so large a use could be inferred. The 
common law was altered in this respect, by the statutes of 
Marlborough and Gloucester ; yet this alteration would not ap- 
ply, where, by the construction of the grant, it would appear 
that the tenant was intended to be unrestrained as to the waste. 

The estate of Mrs. Neel corresponds exactly with the usufruc- 
tuary estate of the Roman law, and it was one of the incidents 
of that estate that the tenant had a right to seek for, and open 
every kind of mines, stone quarries, chalk pits and gravel banks, 
if he did no injury to the culture of the land; Dig. 7, 1, 13, 5, 
and this corresponds very nearly with the privileges of a tenant 
in tail. Whether the peculiar terms of the grant to Mrs. Neel 
will justify the inference that no less than this was intended to 
be granted to her, it is perhaps not necessary to determine. 

Suppose that she isliable for waste, is this waste ? 

As to all tenants for life, the rule has always been, that the 
working of open mines of all sorts is not waste. The tenant 
for life has the usufruct of the whole land, and can take the 
whole profits that can be derived from it in following out the 
use made of it by grantor. A nursery garden may be still used 
as such, thongh usually it is waste to sell the trees and shrub- 
bery. And the tenant is not at all limited by the extent of the 
use made of the property by the author of the gift. The law 
draws no such distinction, and we cannot follow the plaintiff's 
counsel in the view taken by them. 

It seems to me that the grantor here was in the habit of sell- 
ing, as well as using the coal taken out of this vein; but I do 
not think the selling is material. It is sufficient that he opened 
them and derived profit from them, even if it was only for his 
own domestic uses and for his lime kilns. The fact of his open- 
ing the pits made the coal a part of the profits of the land, and 
the right to them passes as such under the devise to Mrs. Neel. 
If he meant otherwise, he should have said so. Not having said 
so, this is the legal inference of his intention. And on this sub- 
ject there is no conflict in the decision, (Sanders’ case 5 Co 12; 
1 Browne 241, Cro. Eliz. 683,) Co. Litt. 53, b; 1 Taunt. 402, 
409,410; 2 Beav. 466; 2 P. Wms. 389; Moseley 219; 1 
Cowen 460; 1 Rand. 258; Styles 68; 10 Pick. 460; 6 Munf. 
134; 2 Southard, 552; 2 Greens. Chr. 469, (Rutland’s case 1 
Ley. 107; Sid. 152; 1 Keb. 557. 

These decisions refer to coal mines, gravel banks, clay pits, 
lead mines, iron mines, stone and slate quarries, and salt works, 
and the tenant for life may work them, even though the work- 
ing of them may have been discontinued before the death of 
him through whom the estate comes. 1 Taunt, 410. And if it 
is necessary to the proper working of them to make new open- 
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ings in the ground, these are allowed, provided that no unne- 
cessary injury be done thereby. 2 P. Wms. 389,* 1 Rand. 
258; 10 Pick. 460; 6 Munf. 134. 

Here it is apparent that in such grants as this, the law infers 
the intention that the grantor shall have profit from the mines, 
as well as from the surface of the land without stint. The 
grantor may not have supposed that the grantee would exhaust 
the mines, and this might seem unreasonable. But when the 
donor did not see proper to restrain the gift, how shall it be 
done ? Surely courts have no such control over the arrange- 
ments which people choose to make of their affairs. Usually an 
enterprising tenant for life is of advantage to the remainder 
man ; but in the case of mines it may be the reverse. I can- 
not see how the enterprise of the citizens can properly be re- 
strained in order to prevent this. Indeed it may be doubted 
whether it would not tend greatly to the improvement of the 
country, if the privileges of tenants for life were enlarged rath- 
er than restrained. 

The only case I find that seems to favor the distinction in- 
sisted upon by the plaintiff, that the privilege is to use, not to 
sell the coal, 1s a case in the Yearbooks 17 Ed. 3,7. Vin Ab. 
Waste, H. pl. 1. 

Then as to the cutting of the timber. The plaintiff has lived 
close beside these works, and for ten years has witnessed all 
that was going on, and I do not think that the loss of the tim- 
ber used in carrying on the works has been the cause of his pre- 
sent tardy activity. I know that it has been said that a lease 
of a mine does not give a right to timber to work the mines.— 
Hob. 234; Hatton 19,2 Bulst, 279. But in case of life es- 
tates in land with mines on them, the contrary has been held. 
6 Munf. 134, 2 South. 552, 2 Green’s ch. 469. 

I think, therefore, that we should not order an account either 
of the coal or of the wood. 

The bill is dismissed. 





*In the great cause of Hellier vs. Twiford, tried in Devonshire, England, 
before Mr. Justice Powet, it was proved to be the course of the country and 
# practice well known in those parts among miners that any person having 
a right to dig in mines may pursue the mine and open new shafts or pits 4 
follow the same vein ; and that otherwise the Seoking of the same mines 
would be impracticable because the mines would be choked for want of air 
if new holes should not be continually opened to let the air into them ; and 
Lord Chancellor Kine, in Clavering vs. Clavering, 2 P. Wms. 389, cited this 
case and the practice thus shown with approbation, adding that the same 
vein of coal frequently runs a great way, and was “ very knowable and 
easy to be discerned; besides that to stop the working might be the ruin of 
the colliery forever.” The good sense of these views has secured their gen- 
eral adoption in this country. 

[Ep. Am. Law Jour. 
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Corporations—Duties of Directors. 


THE NEW HOPE AND DELAWARE BRIDGE COMPANY v. THE PHENIX 
BANK—3 Comstock’s N. Y. Rep., p. 156. 


The plaintiffs, a corporation chartered in New Jersey, and 
exercising banking powers, increased their capital by new sub- 
scriptions ; and by resolution of the board of managers, direct- 
ed the instalments on the stock held in the State of New York 
to be paid in at the defendants’ bank in the city of New York, 
which was accordingly done to a large amount. The defend- 
ants’ cashier, who was also one of the managers of the plain- 
tiffs’ bank, drew out and loaned a portion of the funds so de- 
posited, and sent a statement of such loans to the plaintiffs’ 
cashier, requesting to be informed, if the loans were not satis- 
factory, so that he might call them in. The plaintiffs’ cashier 
replied that all was satisfactory. The board of managers af- 
terwards met and took action with regard to the business done 
in New York, but expressed no dissatisfaction in respect of the 
loans so made, nor in any manner repudiated them. 

They afterwards brought suit to recover a portion of these 
loans as having been made by the defendants’ bank without due 
authority. . 

The plaintiffs contended that the notice to their cashier was 
not a notice to their board of managers, but was merely notice 
of an act done by the defendants in pursuance of an authority 
which the plaintiffs’ cashier had no right to confer. 

The court held, Rueexes, J., that the managers or directors 
of a banking corporation are chargeable with notice of such 
matters relating to the ordinary business of the institution, as 
are known to the cashier. Every bank or banking company 
has its cashier who is its agent for the purpose of writing and 
receiving letters on the subjects of its regular business. A let- 
ter from the cashier, (having no other agency or duty except 
what pertains to that office,) on the business of the bank, is a 
letter from his bank ; a letter to the cashier relating to the 
business of his bank is a letter to his bank; and the bank is 
chargeable with knowledge of the contents of such letter. 

But before the letter was received by the plaintiff's cashier 
concerning the loans made, it is plain that the disposition made 
by that officer of the funds in question, and his consequent in- 
structions to the defendant’s cashier, should be considered as 
known to the plaintiffs. The cashier was an officer appointed 
by themselves, and in whom they must be considered as having 
entire confidence. An important part of his duty was to keep 
the managers informed of the state and condition of the com- 
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pany’s funds, and to communicate to them every thing affecting 
the interests of the company. It appears from the evidence 
that no action was had by the managers for the space of six 
months on the subject of these funds. This would argue either 
a singular degree of neglect on the part of the directors, which 
no court or jury can be called upon to presume; or, (and this is 
the only reasonable supposition,) that they had confided the 
whole matter to the discretion of the cashier, and thus invested 
him with the requisite authority. By their silence and acqui- 
escence they ratified the loan, and therefore the defendants are 
uot liable for permitting the funds to be drawn out of their 
bank, and disposed of in the manner as stated. 


Negotiable Notes. 
Fraud in their Procurement.—Endorsee. 
VATHIR v. ZANE, 6 Grattan’s Va. Rep., p. 246. 


Here, the maker of a promissory note having proved the con- 
sideration for which the note was made, and having also estab- 
lished the entire failure of the consideration, and that a fraud 
was practised on the maker: the court held, ALLEN, J., that 
as between the payee and the maker, the latter would undoubt- 
edly be entitled to relief. But the note afterwards passed by 
endorsement into the hands of a third person, and the question 
arises, whether the maker is entitled to relief against the en- 
dorsee. As a general rule, the endorsement of a negotiable 
note is of itself prima facie evidence that the endorsee has paid 
value for it. But where the payee has procured the note by 
fraud, this general presumption is rebutted, and the holder can- 
not recover without proving that he has paid value. Bailey v. 
Bidwell, 13 Meeson & Wel. 73; Munroe v. Cooper 5 Pick. 
R. 412; Rogers v. Morton, 12 Wend. R., 484; Holme vs. 
Karsper, 5 Binn. R., 469. Nor is the requisition for such proof 
confined to cases in which the note was put into circulation by 
fraud; as where it has been lost or. stolen. 

In Rogers vs. Norton, proof of the fraud committed on the 
makers, at the time the note was given, was held sufficient to 
throw upon the plaintiffs the burden of shewing that they were 
bona fide holders for value. To the same effect is the case of 
Thomas vs. Newton, 2 Carr & Payne, 606. 
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Pennsylvania Judiciary. 


The people of Pennsylvania having adopted by an over- 
whelming majority the amendment of their constitution pro- 
viding for an elective Judiciary, are about to adopt other re- 
forms equally just. It is notorious that the expenses of living 
are nearly twice as great in some Judicial districts as in others, 
and yet a principle of equality in compensation has prevailed. 
Again:—It is well known that the labor in some districts is 
much greater than in others, and yet, with some exceptions, all 
are compensated alike. Still worse :—It is universally conce- 
ded that the salaries allowed to the Judges are far too low to 
fulfil the requirements of the constitution, which is that an “ Ap- 
EQUATE compensation” be given. It is true that the members 
of the Legislature are necessarily the Judges of what consti- 
tutes “‘an adequate compensation,” and that where they fix the 
amount there is no appeal from their decision. But this is no 
reason that they should decide unjustly. Even the poor excuse 
of saving the money of the people does not exist in Pennsylva- 
nia, for the sum of $94,366, paid annually for the expenses of 
the State Judicial Department, is an ample compensation if 
properly distributed. The number of Judicial Districts might 
be diminished, and the salaries of the Judges increased, with- 
out increasing the general expense to the people. The Judges 
are willing to work, but common justice requires that they should 
be well paid for their labor. It is better for the public to fix a 
compensation which will command abilities, learning and expe- 
rience, adequate to a prompt and correct discharge of the du- 
ties, than to resort to the “‘ penny wise and pound foolish”’ sys- 
tem of fixing the salaries at so low a rate as to provide for the 
largest number of aspirants and at the same time to command 
only the services of those who are unable to make a living at 
the Bar. The following views of Governor Johnston, as ex- 
pressed in his recent message to the Legislature will interest 
the legal profession :— 


“The amendment to the State Constitution, providing for 
the election by the citizens of the Judicial officers of the Com- 
monwealth, having received the sanction of a majority of the 
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people, is now part of the organic law. Your attention is in- 
vited to such legislation as may be necessary to carry into com- 
plete effect this expression of the popular will. By the terms 
of the constitution, the commissions of the judges will expire 
on the first Monday of December, in the year one thousand 
eight hundred and fifty-one. It is suggested that this will afford 
a favorable opportunity to remodel and greatly lessen the num- 
ber of Judicial Districts. At present there are no less than 
twenty-four jndicial districts, with district courts in Philadelphia 
and Allegheny counties. A reference to the vast amount of 
business transacted in these last-named courts, affords conclusive 
evidence that the interests of the community demand their con- 
tinuance. Should a reduction be made in the number of the 
common pleas districts, the salaries now paid to the judges 
ought to be increased to such extent as would be a fair remu- 
neration for the labor performed and the responsibility incurred 
in the execution of the duties of their high offices. It isno part 
of the character of our citizens to require the labors of others, 
without adequate compensation. Fair salaries will best secure 
the services of honest, intelligent and competent men, in that 
department of government, in the faithful administration of 
which every citizen is so deeply interested. An increase of 
the salaries of the Judges of the courts of Common Pleas and 
District Courts, would demand the extension of the same liber- 
ality to such gentlemen as may be selected to discharge the 
higher and more responsible duties of Judges of the Court of 
last resort.” 


The Banking System. 


Nothing can be more correct than the opinion of the Gover- 
nor of Pennsylvania, as expressed in the following paragraph, 
extracted from his recent message. There is no reason why 
the people should not be secured by a deposite of reliable and 
convertible stocks to guarranty the redemption of the circula- 
tion. There is no reason why the amount of circulation shall 
be increased and diminished at the pleasure of a few banking 
corporations, without the knowledge or control of the public 
authorities as well as without security. There is no reason 
why the profits of banking should be granted, as a monopoly, 
to a few favored corporations and withheld from the people at 
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large. There is no reason why the State should not provide 
for the gradual payment of her public debt by adopting a sys- 
tem of banking, founded upon the deposite of State stocks, with 
a provision that one per cent. per annum, upon all stocks so 
deposited, should be appropriated to the gradual payment of 
the debt. The present President of the United States has ex- 
pressed himself decidedly in favor of this system. It has oper- 
ated with entire safety in New York, where it has been confined 
as it should be to the stocks of the State or the Union. Among 
disinterested and intelligent men there is no difference of opin- 
ion on this subject. But the banking interest is so powerful in 
Pennsylvania and withal so shrewd in their measures to sustain 
the present system that it may take time for truth to prevail 
as it must in the end. The Governor’s views are subjoined : 


‘A system of banking, based upon State stocks, under prop- 
er restrictions, is recommended to the attention of the Legisla- 
ture. It is thought that the present banking facilities are un- 
equal to the wants of the business community. The large 
amount of notes of banks of other States found in circulation 
among our people, the inability of the banks, with safety to 
their credit, to accommodate at all times the active bona fide 
business demands of the country, and the large operations in 
the nature of private banking daily transacted on severe 
terms to the borrower, demonstrate that increased facilities are 
demanded to secure a healthy development of our resoureces.— 
Any considerable extension of the present system is hardly to 
be anticipated, nor is it desirable, if a more permanent basis for 
such operations can be devised. Free banking upon a deposite 
and pledge of public stocks early recommended itself to favor. 
It is not liable to sudden expansions and contractions—more 
secure from failure—less obnoxious to counterfeiting and fraud, 
and offers undoubted security to the note holder. Should the 
stock required be the loans of the Commonwealth, it would ap- 
preciate their value, and also have a tendency to withdraw them 
from foreign countries, to which are annually sent millions of 
the public money to pay interest. A recall of these stocks, and 
the discharge of the interest to the resident citizens, would lead 
to the expenditure of an equal amount at home, thereby afford- 
ing employment to the people in the improvements of the State, 
in the erection of industrial institutions, and in various works 
of beauty and taste. If this system is favorably regarded, a 
relinquishment of a portion of the interest on the stocks pledged 
would be directly advantageous to the Treasury. 
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Sale of Property Effected by Fraudulent Representation of 


Vendee.—Bona fide Purchaser. 


WILLIAMS vc. GIVEN, 6 Grattan’s Va. Rep. 


In this case the owner of a slave sold the same to a purcha- 
Ber, and received his pay in counterfeit notes, knowingly passed 
by the latter, and the purchaser subsequently sold the slave to 
a third party, who bought in good faith, and without notice of 
the fraud. The court were of opinion, BaLpwiy, J., that the 
vendor might reclaim his property from the vendee, but not from 
the subsequent buyer. 

A purchase of goods from the owner, by means of a deceit, as 
to the value of the consideration paid, is not a theft, but a cheat. 
Had the sale not been perfected, and possession only of the 
property given up, and not the right of property itself, this 
would have constituted larceny. In the present case, the evi- 
dence shews that the property in controversy was paid for in 
notes which the seller received as genuine, and the purchaser 
knew to be counterfeit. This would exclude all idea of larceny, 
and render the sale complete and actual. Such being the 

ease, a fraud affecting injuriously the consideration of a "sale, 
does not render the contract absolutely void between the parties 
themselves, but voidable only at the election of the vendor ; 
and it cannot be avoided by him as against a purchaser from 
the vendee, for a valuable consideration, without notice of the 
fraud. If this were otherwise between the parties, it would 
sometimes prove prejudicial to the vendor himself, whose inter- 
estit might be, under some circumstances, to treat the contract 
as valid. And as to innocent purchasers, it would be a rule 
fraught with great evil, to make them responsible for every 
fraud practised i in the course of the derivation of their title.— 
Rowley vs. Bigelow, 12 Pick. R. 307; Somes vs. Brewer, 2 
Pick. R. 184. 


NEW PUBLICATIONS 


The second volume of ** Elements of Medical Jurisprudence, by Tuzoporic 
Romeyn Beck, M. D. LL. D. and Joun B. Beck, M. D., has just been pub 
lished hy Little & Co., Albany. This is the rTenru edition of this valuable 
work. The second volume of the edition immediately preceding this, con- 
tains 694 pages. The volume before us contains 948 pages ; showing that 
the additions to this volume amount to 254 pages. Our opinion of the work 
will be found in alate number of the American Law Journal. The work is 
now complete, and we cordially recommend it to those who desire a full and 
complete work on the subject. 





